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In the District Court of the United States in and for the 
Southern District of California 


Central Division 
Now g002-Y “Cie 


FERNAND MERTENS, also known as FERNAND 
GRAVET, and VICTORINE CATHERINE ME 
NOURD MERTENS, 

Plaintiffs, 
Vs. 


ETHEL STRICKLAND ROGAN, as Executrix of the 
Last Will and Testament of Nat Rogan, Deceased, 
Defendant 


AMENDED COMPLAINT 
(For Refund of Income Tax) 


Plaintiffs complain of the above named defendant, as 
executrix of the Last Will and Testament of Nat Rogan, 
deceased, and alleges as follows: 


i 

On or about August 8, 1943, Nat Rogan died testate, 
and thereafter, on or about October 8, 1943, by an order 
duly made and entered in the Superior Court of the 
State of California in and for the County of San Diego, 
Ethel Strickland Rogan was appointed executrix of the | 
Last Will and Testament of said Nat Rogan, deceased, 
and thereafter, on or about October 8, 1943, she duly 
qualified as such executrix and letters testamentary were 
thereupon duly issued to her out of said Court, and she 
has ever since been [2] and now is the duly appointed, 
qualified and acting executrix of the Last Will and 
Testament of said Nat Rogan, deceased. 
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it 
During the year 1938 and at all times subsequent there- 
to up to June 30, 1943, and at the date of the filing of 
the Complaint herein, said Nat Rogan was the duly ap- 
pointed, qualified and acting Collector of Internal Revenue 
for the Sixth Collection District, California. 


ET 

Plaintiffs are and at all times herein mentioned were 
husband and wife, plaintiff Fernand Mertens, also known 
as Fernand Gravet, is now and at all times herein men- 
tioned was, a citizen of the Kingdom of Belgium: plaintiff 
Victorine Catherine Renourd Mertens is now and at all 
times herein mentioned was, a citizen of the Republic of 
France; plaintiffs were at all times herein mentioned dur- 
ing the year 1938 residents of the County of Los An- 
geles, in the Southern District of California, Central 
Division; plaintiffs are now residents of Paris, France. 


INE 

During the year 1938 plaintiff Fernand Mertens. also 
known as Fernand Gravet, rendered services as an actor 
for Warner Bros. Pictures, Inc. in said County of 
@cmnecies, mi the Southern District of "Galitornia, 
Central Division, and said Warner Bros. Pictures, Inc., 
during said vear 1938, paid to or for the benefit of said 
Fernand Mertens, also known as Fernand Gravet, for 
said services the sum of $10,204.09. 


Wa 
During the year 1938 plaintiff Fernand Mertens, also 
known as Fernand Gravet. rendered services as an actor 
for Loew’s Incorporated, pursuant to the terms of the 
written contract [3] dated July 29, 1938, and in accord- 
ance with the terms of said contract Loew’s Incorporated, 
during said year 1938, paid to or for the benefit of said 
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Fernand Mertens, also known as Fernand Gravet, for 
said services the sum of $121,242.30. 


WIE 
All of the moneys paid to or for the benefit of plaintiff 
Fernand Mertens, also known as Fernand Gravet, as in 
paragraphs IV and V above set forth, was community 
income of plaintiffs herein. 


Vile 

Said contract of July 29, 1938 further provided that 
said Loew’s Incorporated agreed to pay all taxes which 
might lawfully be assessed against plaintiff Fernand Mer- 
tens, also known as Fernand Gravet, in the United States 
to the extent that such taxes were based upon sums 
derived by plaintiff Fernand Mertens, also known as 
Fernand Gravet, from his services performed under said 


contract. 


VIII. 

In June 1938 plaintiff Victorine Catherine Renourd 
Mertens desired to depart from the United States of 
America and it became necessary, under the provisions 
of the Revenue Act of 1938, for her to obtain a certificate 
of compliance from said Nat Rogan as Collector of In- 
ternal Revenue as aforesaid; before issuing said certificate 
said Nat Rogan, as Collector of Internal Revenue as 
aforesaid, computed a tentative federal income tax lia- 
bility in respect to plaintiff Victorine Catherine Renourd 
Mertens for one-half of the community income of plain- 
tiffs earned up to May 31, 1938; that said Nat Rogan, as 


Collector of Internal Revenue as aforesaid, estimated 
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said tentative liability to be $3,249.92 and before issuing 
said certificate of compliance demanded payment of said 
sum, which sum plaintiff Victorine Catherine [4] Renourd 
Mertens paid to him on the 21st day of June, 1938. 


IX. 

In September 1938 plaintiff Fernand Mertens, also 
known as Fernand Gravet, desired to depart from the 
United States of America, and it became necessary, un- 
der the provisions of the Revenue Act of 1938, for him 
to obtain a certificate of compliance from said Nat Rogan, 


as Collector of Internal Revenue as aforesaid. 


X. 

On September 6, 1938, said Nat Rogan, as Collector 
of Internal Revenue as aforesaid, recomputed the tenta- 
tive federal income tax liability of plaintiff Victorine 
Catherine Renourd Mertens in respect to one-half of the 
community income of plaintiffs earned prior to September 
1, 1938 and estimated said liability to be $20,669.80. 


XI. 

On September 6, 1938, said Nat Rogan, as Collector 
of Internal Revenue as aforesaid, computed the tenta- 
tive federal income tax liability of plaintiff Fernand 
Mertens, also known as Fernand Gravet, in respect to 
one-half of the community income of plaintiffs earned 
prior to September 1, 1938, and estimated said liability 
to be $20,669.80. 


Sot 
On September 6, 1938, the Commissioner of Internal 


Revenue gave notice to each of the plaintiffs of the ter- 
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mination of their respective taxable periods as of Sep- 
tember 1, 1938 and demanded of each payment of the 
tax claimed due from each for said taxable periods. 


XI. 

Before issuing a certificate of compliance to plaintiff 
Fernand Mertens, also known as Fernand Gravet, and 
in [5] September 1938, said Nat Rogan, as Collector of 
Internal Revenue as aforesaid, demanded of him the pay- 
ment of the sum of $37,073.27; that said sum was the bal- 
ance of the tentative liability of plaintiff Victorine Cather- 
ine Renourd Mertens after payment to said Nat Rogan, as 
Collector of Internal Revenue as aforesaid, of the sum 
of $3,249.92 on June 21, 1938, as in paragraph VIII 
set forth, plus the balance of the tentative liability of 
plaintiff Fernand Mertens, also known as Fernand Gravet, 
after the withholding and payment to said Nat Rogan, as 
Collector of Internal Revenue as aforesaid, by said War- 
ner Bros. Pictures, Inc. of the sum of $1,020.41; that in 
compliance with said demand, plaintiffs paid to said Nat 
Rogan, as Collector of Internal Revenue as aforesaid, 
said sum of $37,073.27 on the 7th day of September, 
1938. 


CLV. 

In computing the tentative tax liability of each plain- 
tiff herein, said Nat Rogan, as Collector of Internal 
Revenue as aforesaid, wrongfully included in their com- 
munity income the sum of $40,017.41 upon the ground 
that said sum had been constructively received by plain- 
tiffs from Joew’s Incorporated in the year 1938: that 
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this amount represented the estimate of said Nat Rogan, 
as Collector of Internal Revenue as aforesaid, of the 
amount payable by said Loew’s Incorporated to plaintiffs 
as reimbursement for federal income taxes under the 


provisions of said contract mentioned in paragraph VII. 


XV. 

In order to obtain funds to pay the various demands 
of said Nat Rogan, as Collector of Internal Revenue as 
aforesaid, plaintiffs borrowed from Loew’s Incorporated 
the sum of $3,245.92 on June 21, 1938, and the further 
sum of $37,073.27 on September 7, 1938; that said 
amounts represented loans and were [6] not payments 
under the provisions of said contract dated July 29, 1938; 
that by the provisions of said contract the liability of 
Loew’s Incorporated referred to in paragraph VII hereof, 
did not mature or become payable until after the end of 
the year 1938, at which time plaintiffs’ tax liability for the 
year 1938 first became determinable. 


XVI. 

In the year 1939 plaintiffs filed with said Nat Rogan, 
as Collector of Internal Revenue as aforesaid, separate 
federal income tax returns for the year 1938; that for 
the year 1938 plaintiff Fernand Mertens, also known as 
Fernand Gravet, had a gross taxable income of $57,574.70 
and a net taxable income of $56,867.59 and said plaintiff 
included said amounts in his said return; that for the 
year 1938 plaintiff Victorine Catherine Renourd Mertens 
had a gross taxable income of $57,574.70 and a net taxa- 
ble income of $56,867.59 and said plaintiff included said 


amounts in her said return. 
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XVII. 

Under the provisions of the Revenue Act of 1938 the 
federal income tax liability of plaintiff Fernand Mertens. 
also known as Fernand Gravet, was $11,470.15 and no 
more. 

XVIII. 

Under the provisions of the Revenue Act of 1938 the 
federal income tax liability of plaintiff Victorine Catherine 
Renourd Mertens was $11,470.15 and no more. 


XIX. 

On March 4, 1940 plaintiff Fernand Mertens, also 
known as Fernand Gravet, duly filed with the Commis- 
sioner of Internal Revenue, through said Nat Rogan, as 
Collector of Internal Revenue as aforesaid, his sworn 
claim for a refund of the sum of $9,199.65, the amount 
of the overpayment by him of his said [7] federal income 
tax liability for the year 1938; on March 4, 1940, plaintiff 
Victorine Catherine Renourd Mertens duly filed with the 
Commissioner of Internal Revenue, through said Nat 
Rogan, as Collector of Internal Revenue as aforesaid, 
her sworn claim for a refund of the sum of $9,199.65, the 
amount of the overpayment by her of her said federal 
income tax liability for the year 1938. 


XX. 

On July 14, 1941, the Commissioner of Internal Rev- 
enue disallowed and rejected the said claim of plaintiff 
Fernand Mertens, also known as Fernand Gravet. and 
the said claim of plaintiff Victorine Catherine Renourd 


Mertens. 
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Wherefore, plaintiff Fernand Mertens, also known as 
Fernand Gravet, prays for judgment against defendant in 
the sum of $9,199.65, together with interest thereon at the 
rate of six per cent per annum from the 7th day of Sep- 
tember, 1938 and for his costs of action, and. plaintiff 
Victorine Catherine Renourd Mertens prays for judg- 
ment against defendant in the sum of $9,199.65, together 
with interest thereon at the rate of six per cent per annum 
from the 7th day of September, 1938, and for her costs 
of action, and plaintiffs further pray for such further and 
other relief as to this court may seem fit and proper in 
the premises. 


LOEB AND LOEB 


By Dwight W. Stephenson 
Dwight W. Stephenson 


(523 West Sixth Street. Los Angeles 
Attorneys for Plaintiffs 
Dwight W. Stephenson 


pom) cst Sixth Street 
Los Angeles, California 


Of counsel. [8] 
[ Verified. ] 


[Endorsed]: Filed Oct. 28, 1943. [9] 
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ANSWER TO AMENDED COMPLAINT 


Comes now the defendant in the above-entitled action 
and, in answer to plaintiff’s Amended Complaint, admits, 
denies and alleges: 

Jr 

Admits the allegations contained in Paragraphs ] and II 

thereof. 


YI. 
Defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations 
contained in Paragraphs III, IV, V, VI and VII thereof. 


III. 

Admits the allegations contained in Paragraph VIII 
thereof, except that the defendant is without knowledge 
or information sufficient to form a belief as to the truth 
of the allegation that plaintiffs received any community 
income in 1938, or as to the truth of the allegation that 
plaintiffs received any community income in 1938, or 
as to the truth of the allegation that the plaintiff, 
Victorine Catherine [10] Mertens, paid to the said 
Collector the sum of $3,249.92 or any other amount 
on the date alleged, or on any other day. Defendant ad- 


mits, however, that said sum was paid on said date. 


ING 
Admits the allegations contained in Paragraphs IX, 
X, XI and XII thereof, except that defendant is with- 


out knowledge or information sufficient to form a belief 
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as to the truth of the allegations contained in Paragraphs 
X and XI to the effect that the income referred to was 


community income. 


V. 

Admits the allegations contained in Paragraph XIII, 
except that defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegation 
that plaintiffs or either of them paid: to the said Collector 
the sum of $37,073.27 or any other sum on the date alleged 
or on any other date. Defendant admits, however, that 


said sum was paid on said date. 


Wl. 
Denies the allegations contained in Paragraph XIV 
thereof, except that defendant admits that Nat Rogan, as 
Collector of Internal Revenue, included in the plaintiffs’ 


income an estimate of the amount payable by Loew’s In- 


[LRY J] in respect of 
corporated te the plaintiff & Fernand Mertens; as re 
tabursement for Federal income taxes. 

VEL. 

Defendant is without knowledge or information suf- 


ficient to form a belief as to the truth of the allegations 


contained in Paragraph XV thereof. 
WAUHE 


Denies the allegations contained in Paragraphs XVI, 
XVII and XVIII thereof. 


TX. 
Admits the allegations contained in Paragraph XIX 


thereof, except that defendant denies that there was an 
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overpayment of tax by the plaintiffs or either of them 


for the year 1938 or any other year. 


oe 
Admits the allegations contained in Paragraph XX 
thereof, except that the Commissioner of Internal Rev- 
enue disallowed and rejected the said claim on July [11] 
11, 1941, instead of July 14, 1941. 


As a Second, Alternative and Separate Defense to 
plaintiffs’ cause of action, defendant alleges: 


aL 

Defendant is. informed and believes and upon such 
information and belief alleges that the plaintiffs were not 
domiciled in the State of California during the year 1938 
or at any other time. 

XII. 

The defendant is informed and believes and on that 
ground alleges that the earnings of the plaintiff, Fernand 
Mertens, during the year 1938 and/or the year 1939 
were his separate property and were not the community 
property of the plaintiffs. 

Soli 

On the same ground defendant alleges that the moneys 
with which were paid the alleged income taxes of the 
plaintiff, Victorine Catherine Renourd Mertens, were the 
separate property of the plaintiff Fernand Mertens, and 
never belonged to his wife. 

AV. 


On the same ground defendant alleges that one-half 


of the questioned earnings of the plaintiff, Fernand Mer- 
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tens, was reported by him and/or his agents as the income 
of his said wife, for the purpose of reducing his Federal 


income taxes. 


XV. 

Regardless of when or in what year the questioned 
earnings of Fernand Mertens were realized as taxable 
income, the Federal taxes upon all thereof should be cor- 
rectly computed as the taxes of Fernand Mertens. In 
determining the amount of any overpayment in favor of 
Fernand Mertens, his total taxes for the year or years 
involved should be credited not only with payments ac- 
tually made to the Collector in his own name, but also 
with those made by him or his agents which were pur- 
ported to have been made for, in behalf and in the 


name of his wife. [12] 


The plaintiff, Victorine Catherine Renourd Mertens, 
made no overpayment of taxes, and in equity and good 


conscience is not entitled to a refund in any amount. 


As a Third and Separate Defense, defendant alleges: 


XVI. 

Whether the moneys paid as taxes to the Collector, the 
recovery of which is here sought, were community prop- 
erty or were the separate property of the plaintiff, 
Fernand Mertens, the complaint fails to state a claim 
upon which relief can be granted to the plaintiff, Vic- 


torine Catherine Renourd Mertens. 
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As a Fourth and Separate Defense, defendant alleges: 
eye: 


Insofar as the recovery of community moneys wrong- 
fully withheld or of separate moneys of plaintiff, Fernand 
Mertens, wrongfully withheld, is sought by this action, 
the plaintiff, Victorine Catherine Renourd Mertens, is 
not a real party in interest and is not a proper party to 


the action. 


Wherefore, having fully answered, defendant prays that 
plaintiffs take nothing by their amended complaint, and 
that the defendant be dismissed with her costs in this 
behalf expended. 

CHARLES EH. CAIs 

United States Attorney 
EE fe Me rie 

Assistant United States Attorney 
WALTER 5S. BINNS 

Assistant United States Attorney 


EUGENE HARPOLE, 
Special Attorney, 
Bureau of Internal Revenue 


By Walter S. Binns 
Attorneys for Defendant 


[Endorsed]: Filed Dec. 4, 1943. [13] 
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[Title of District Court and Cause. | 


NOTICE TO PRODUCE UNDER CALIFORNIA 
C. C. P. §1938 


To the Above-Named Plaintiffs, and Each of Them, and 
to Loeb and Loeb, Their Attorneys: 


You and Each of You are hereby requested to produce 
at the trial of the above-entitled action: 


1. The plaintiffs’ retained copies of the following 
United States Departing Aliens Income Tax Returns 
(Form 1040C) :— 

(a) of Fernand Mertens (Fernand Gravet), Ac- 
tor, verified September 6, 1938, and filed in the Office 
of the Collector of Internal Revenue at Los Angeles, 
California, on the 7th day of September, 1938, to- 
gether with all instruments and documents and 
schedules filed concurrently therewith or thereto at- 
tached ; 

(b) of Victorine Martens (Mrs. Fernand Gravet). 
verified September 6, 1938, and filed in the Office of 
the Collector of Internal Revenue at Los Angeles, 
California, on the 7th day of [14] September, 1938, 
together with all instruments and documents and 
schedules filed concurrently therewith or thereto at- 
tached; and 

(c) of Victorine Mertens (Mrs. Fernand Gravet), 
verified June 21, 1938, and filed in the Office of the 
Collector of Internal Revenue at Los Angeles, Cali- 
fornia, on the 2)st day of June, 1938, together with 
all instruments and documents and schedules filed 
concurrently therewith or thereto attached. 


2. The plaintiffs’ retained copies of all other income 
tax returns ever filed by the plaintiffs, or either of them, 
since the Ist day of January, 1938. 
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3. All of plaintiffs’ working notes and other data used 
by them or their agents in preparing all of the returns 
referred to in Items 1 and 2, above. 


4, Plaintiffs’ retained office copies of all letters and 
other written communications addressed and sent or de- 
livered to Loew’s Incorporated, its agents and represen- 
tatives, after January 1, 1938, relating to the latter’s 
1938 employment of the plaintiff, Fernand Mertens, in 
connection with the production of the photoplay known as 
“The Great Waltz,” and relating to any moneys received 
or to be received by either plaintiff for the rendition of 
services by said Fernand Mertens in the production of 
said photoplay. 


5. All original letters and other written communica- 
tions received by either plaintiff, their agents or repre- 
sentatives, from Loew's Incorporated, its agents and rep- 
resentatives, subsequent to January 1, 1938, and relating 
to the services referred to in the last Item, numbered 4, 
above, relating to any and all compensation received and 
to be received by the plaintiff, Fernand Mertens (Gravet) 
for such services, and relating to the latter’s contract of 
employment by Loew’s Incorporated and/or the terms 
thereof. 


6. All retained copies of all powers of attorney and all 
other written authorizations addressed by the plaintiffs 
or either of them to Price Waterhouse and Company, J. 
R. White, a member of said Company, and to any other 
person, firm or corporation, the originals of which were 
sent or delivered to such addressees between January 1, 
1938, and the present time, employing and/or authorizing 
such addresses or any of them to act for the plaintiffs or 
either of them, [15] 
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(Ist) in the matter of plaintiffs’ Federal income 
taxes for the year 1938, for all subsequent years, and 
for all fractional portions of said years, 


(2d) in the matter of the compensation received 
and/or to be received by the plaintiff, Fernand Mer- 
tens (Gravet) from Loew’s Incorporated for services 
rendered by him in 1938 in the making of the photo- 
play, “The Great Waltz,” and 


(3d) in the matter of the prosecution of any re- 
fund claims of the plaintiffs of any alleged overpay- 
ment or overpayments of Federal income taxes cov- 
ering the taxable year 1938 and any other taxable 
year or any taxable period in said years less than 
a full calendar year. 


7. All retained copies of any and all letters and other 
written communications, the originals of which were 
signed by the plaintiffs or either of them and sent or 
delivered to Loew's Incorporated, its agents or represen- 
tatives, subsequent to January 1, 1938, relating to a pur- 
ported loan of money by Loew’s Incorporated to the plain- 
tiff, Fernand Mertens, on or about the month of Sep- 
teniber, 1938, and relating to the time or times for the 
repayment of said purported loan or any part thereof. 

8. All original letters and other written communica- 
tions from Loew’s Incorporated, its agents and repre- 
sentatives, addressed to and received by the plaintiffs, or 
either of them, their agents and representatives, subse- 
quent to January 1, 1938, relating to such purported loan 
and to the time or times for its repayment or for the 
repayment of any part thereof. 

9. The original contract of employment, dated and 
entered into on or about the 29th day of July. 1938, be- 
tween Loew's Incorporated and the plaintiff, Fernand 
Mertens, also known as Fernand Gravet, relating to 
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services rendered and/or to be rendered by said plaintiff 
in connection with the production of the photoplay known 
as) Whe ‘Great Vialtz” 

‘10. The original of that certain two-page letter dated 
Culver City, California, July 29, 1938, purporting to 
be signed by Fernand Gravet, addressed to Loew’s In- 
corporated, Culver City, California, purporting to com- 
mence with the [16] words “Concurrently herewith I have 
entered into an agreement with you covering, among 
other things, certain terms of my employment in con- 
nection with the Photoplay now entitled “The Great 
Waltz,’”’ purporting to end with the words “If the fore- 
going is in accordance with vour understanding and agree- 
ment, kindly indicate your approval and acceptance there- 
of in the space hereinbelow provided,’ and in the lower 
left hand corner of page two of which there purports to 
be an approval and acceptance bearing the signature of 
Loew’s Incorporated. signed on its behalf by Benjamin 
Thau, Assistant Secretary. 

11. All canceled checks drawn by the plaintiffs, or 
either of them, their agents and representatives, in the 
year 1938, payable to any and all United States Collectors 
of Internal Revenue, and evidencing the payment of Fed- 
eral taxes and purported taxes upon income received, or 
claimed to have been received by the plaintiffs or either 
of them, in the year 1938. 


Dated this 23d day of March, 1944. 
CEA S HH. CARR 
United States Attorney 
E. Bee CHELE 
Assistant United States Attorney 
By E. H. Mitchell 
Attorneys for Defendant 


[Endorsed]: Filed Mar. 23, 1944. [17] 
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ORDER FOR JUDGMENT 


Appearances : 


For the Plaintiffs: LOEB & LOEB 
GaORGE LH, ZEUTZIUS 
Los Angeles, California 


onthe Werendant: CHIARIES HW. CARR 
United States Attorney 
BDWARD HH. MITCHELL 
Assistant U. S. Attorney 
Los Angeles, California [18] 


The above-entitled cause heretofore tried, argued and 
submitted. is now decided as follows: 


That plaintiff, Fernand Mertens, also known as Fer- 
nand Gravet, do have judgment against the defendant in 
the sum of $9199.65, together with interest thereon at the 
rate of six per cent per annum from the 7th day of Sep- 
tember, 1938; and that plaintiff, Victorine Catherine Re- 
nourd Mertens, do have judgment against the defendant in 
the sum of $9199.65, together with interest thereon at 
the rate of six per cent per annum from the 7th day of 
September, 1938, after reducing, as to each of said plain- 
tiffs, each of said sum so as to limit the refund to the 
basis of the returns. The computation to be made in ac- 
cordance with the facts in the case and the rules of this 
court. 


Costs to the plaintiffs. 


The Court makes the following findings on the facts 
involved : 


At the time of the payment of the tax on September 
7, 1938, the plaintiffs were husband and wife, married 
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under the law of France, and were resident aliens of the 
United States. 


The income on which the tax sought to be recovered 
was computed was community property of the plaintiffs. 


When the plaintiff, Victorine Catherine Renourd Mer- 
tens, departed from the United States in June, 1938, and 
when the plaintiff, Fernand Mertens, departed from the 
United States in September, 1938, they did not in- 
tend to, and did not surrender, their status as resident 
aliens, but, on the contrary, they intended to return to 
the United States. 


The taxes sought to be recovered were paid under the 
provisions of the Revenue Act of 1938, in order to obtain 
a Certificate of Compliance from the Collector of [19] 
Internal Revenue, prior to departure from the United 
States. 


In computing the tentative tax liability of each plaintiff 
herein, Nat Rogan, as Collector of Internal Revenue, 
wrongfully included in their community property income 
the sum of $40,017.41, as income “constructively received” 
from Loew’s Inc., in the year 1938. This for the rea- 
son that the evidence shows, not only by a preponderance 
thereof, but without contradiction, that whatever under- 
standings Fernand Mertens had with Loew’s Inc. in re- 
gard to the payment of the tax on the income, was 
changed, when in the face of the erroneous demand of 
the Collector, the parties to the two agreements of July 
29, 1938, (Exhibits 1 and 2) substituted a new agree- 
ment whereby it was agreed that Loew’s Inc. should ad- 
vance the tax demanded as a loan, to be adjusted later 
on when the full tax lability had actually been deter- 
mined. This could not be done until after the taxable 
year had ended. All the contemporary conversations, in- 
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cluding those had in the presence of the representatives 
of the Internal Revenue Bureau, all the documentary evi- 
dence, including the books of account of Loew’s Inc., 
show that the loan arrangement was not a mere book- 
keeping matter, resorted to with the view of avoiding the 
tax, but a new arrangement brought on by the erroneous 
demand of the Internal Revenue Collector. 


To treat such a loan as income would require us to dis- 
regard unchallenged facts and acts, the good faith of 
which has not been impugned by the Government, and to 
substitute therefor highly speculative considerations, 
which,—despite the good faith of the collector and those 
who, with the best of motives, now seek to sustain his 
view—find no support in the record. 

I am also of opinion that because the taxpayer did 
not file within the time required by law, or any legal ex- 
tension thereof, a full return for the taxable year in- 
volved, [20] his recovery should be on the basis of the 
partial returns on which the tax was paid, rather than 
on the refund schedules filed later, which claimed deduc- 
tions for the remainder of the taxable year. The schedules 
attached to the refund claim cannot take the place of the 
complete and full return which was never filed. 


Hence the ruling above made. 
Formal findings and judgment to follow. 
Dated this 20th day of April, 1944. 
LEON ROA NIeVicH 
Judge 


[Endorsed]: Filed Apr. 20, 1944. [21] 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above entitled case came on regularly for trial 
without a jury, on March 28, 1944, before the above 
entitled Court, the Honorable Leon R. Yankwich pre- 
siding, plaintiffs appearing by their attorneys Loeb and 
Loeb by George H. Zeutzius and Herman D. Greenschlag, 
and defendant appearing by Charles H. Carr, United 
States Attorney, by Edward H. Mitchell, Assistant United 
States Attorney. Evidence, oral and documentary, and 
by stipulation of certain of the facts, having been received, 
the cause having been submitted, the Court having con- 
sidered the evidence and argument of counsel and having 
filed its opinion herein on April 20, 1944 ordering judg- 
ments for plaintiffs, makes the following: 


Findings of Fact 


1. This action is for the refund of $1¢,39900iia: 
which each plaintiff claims $9,199.65, as overpayments of 
individual [22] income taxes for 1938, plus interest there- 
on from the date of payment, September 7, 1938. 


2. Plaintiffs, Fernand Mertens, known also as Fer- 
nand Gravet, and Victorine Catherine Renourd Mertens 
are and, at all material times were, husband and wife, 
married under the law of France, and as such husband 
and wife were resident aliens of the United States dur- 
ing all of 1938, and resided in Los Angeles County. 
Plaintiffs were in the United States under quota numbers. 


3. During all of 1938 and thereafter until his resig- 
nation on June 30, 1943, Nat Rogan was the duly ap- 
pointed, qualified and acting Collector of Internal Revenue 
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for the Sixth Collection District of the State of Cali- 
fornia. 


4. On August 8, 1943, said Nat Rogan died, testate. 
and on October 8, 1943, the defendant, Ethel Strickland 
Rogan, his widow, was by order of the Superior Court of 
fiiemorite ot Calitornia, itt and for the County of San 
Diego, duly appointed Executrix of the last will and tes- 
tament of said Nat Rogan, and on said date she duly 
qualified as such Executrix. Letters testamentary were 
thereupon issued to her out of said court and she has 
been ever since and now is the duly appointed, qualified 
and acting Executrix under said decedent’s will. 


5. An amended complaint was filed herein on October 
28, 1943, in which the aforesaid Executrix, as executrix 
of the said deceased Collector, was duly substituted and 
served as defendant herein. 


6. During 1938 and prior to July 29 of said year, 
plaintiff Fernand Mertens rendered services as an actor 
for Warner Bros. Pictures, Inc., in Los Angeles County, 
California, and said Warner Bros. Pictures, Inc., during 
1938 and prior to September 1 of said year, paid to or 
for the benefit of Mertens for said services $10,204.09, 
which item of gross income is not in dispute. 


7. During 1938 and prior to September 14 of said 
year, plaintiff Fernand Mertens also rendered services as 
an actor for [23] Loew’s Incorporated, at Los Angeles, 
pursuant to the terms of a written agreement dated July 
29, 1938, for the making of a photoplay called “The Great 
Waltz.” In accordance with the terms of said agree- 
ment, Loew’s Incorporated during 1938 and on and prior 
to September 14, 1938 of said year, paid Fernand Mer- 
tens compensation for said services in the total sum of 


$120,000.00. 
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8. The total combined net incomes of plaintiffs de- 
rived by them from all sources within and without the 
United States for the period January 1, 1938 to and in- 
cluding September 14, 1938 was $114,832.80, but for 
the period January 1, 1938 to and including December 
31, 1938 it was $113,735.17. All of said net income was 
community property income of the plaintiffs. 


9. On June 21, 1938 the plaintiff Victorine Catherine 
Renourd Mertens, desiring to go to France, went to the 
office of Collector of Internal Revenue, Nat Rogan, at 
Los Angeles, for the purpose of obtaining a Certificate of 
Compliance with the Internal Revenue Laws. Said Col- 
lector required her to file on said date, as a resident alien, 
a departing alien income tax return, on Treasury De- 
partment Form 1040C, and to report therein her one- 
half of the community income of herself and _ plaintiff 
husband for the period January 1, 1938 to and including 
June 30, 1938. She paid to said Collector the tentative 
tax computed by him and demanded thereon of $3,245.92 
with funds loaned by Loew's Incorporated and duly re- 
corded on the latter’s books as a loan. Said plaintiff wife 
thereafter, on June 30, 1938, departed the United States 
for Paris, France, of which country she was a citizen, 
When she departed she did not intend to, and did not 
then, or during 1938, surrender her her status as a resident 
alien but intended to return to the United States. 


10. On or before August 30, 1938, plaintiff Fernand 
Mertens advised said Collector that he intended to depart 
the United States for Paris, France, on or about Sep- 
tember 14, 1938, and desired to [24] obtain the necessary 
Certificate of Compliance with the Internal Revenue laws 
of the United States. Before issuing said Certificate, the 
Collector recomputed the tentative federal income tax lia- 
bility of plaintiff Victorine Catherine Renourd Mertens 
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in respect to one-half of the community property incomes 
of plaintiffs earned between January 1, 1938 and Sep- 
tember 14, 1938, inclusive, and estimated her said tax 
liability for said period to be $20,669.80. A similar com- 
putation of tentative tax liability was made in the amount 
of $20,669.80 by said Collector for Plaintiff Fernand 
Mertens with respect to his half of said community. In 
making said computations the Collector included in plain- 
tiffs’ community property incomes, over the latters’ pro- 
test, the total sum of $40,017.41, as his estimate of the 
amount to be payable by Loew's Incorporated on the 
theory it would be income “constructively received” from 
Loew’s Incorporated, in 1938. 


11. Said sum of $40,017.41, referred to in the im- 
mediately preceding paragraph was algebraically com- 
puted and built up by pyramiding taxes under the Col- 
lector’s said theory that such amount represented the lia- 
bility of Loew’s Incorporated under an agreement dated 
July 29, 1938, whereunder [oew’s had agreed “to pay 
all taxes which may lawfully be assessed against me 
(Mertens) in the United States, but only to the extent 
that such taxes are based upon sums derived by me from 
my services in connection with said photoplay now en- 
titled ‘The Great Waltz.’”’ By the employment agreement 
dated July 29, 1938, referred to in paragraph 7 hereof, 
it was provided that the total compensation to be paid to 


Mertens for all of his services in said photoplay “shall 
be $120,000.” 


12. The correct amount of tax on said community in- 
come of $120,000 and all other income from all other 
sources, none of which is in dispute, after proper deduc- 
tions, was and is $11,867.40 for each plaintiff, or a total 
combined sum of $23,734.80 for the period January 1 
tomseprember 14, 1938. -The correct amount of tax at- 
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trib- [25] utable solely to the compensation from Loew’s 
Incorporated, after proper deductions, was even less. 
When plaintiff and Loew’s Incorporated, on or before 
August 30, 1938 were advised by the Collector that the 
aggregate taxes would be computed and payment would be 
demanded in an amount in excess of $40,000, based upon 
the Collector’s insistence that an amount of $40,017.41 
would have to be added to income before any Certificate 
of Compliance would be issued, the parties to said agree- 
ments of July 29, 1938 promptly substituted a new agree- 
ment whereby it was agreed that Loew’s Incorporated 
should advance the amount which was going to be de- 
manded by the Collector as a loan, to be adjusted later 
on when the full tax liability had actually been determined 
and ascertained. This could not be done until after the 
taxable year had ended. . 


13. On September 7, 1938, the Collector prepared on 
Treasury Department Forms 1040C, departing alien in- 
come tax returns, one for each of the plaintiffs, for the 
period January 1, 1938 to September 1938, and included 
therein, in addition to the sum of $40,017.41 estimated 
to be an amount “constructively received” from Loew’s. 
all income derived by plaintiffs from all sources within 
and without the United States during the period January 
1, 1938 through September 14, 1938, resulting in an 
ageregate claimed net income of $154,850.21, of which 
one-half or $77,425.10 was included in each return. The 
total tax liability shown on each return was $20,669.80. 
The total tax for both parties was shown as $41.339.60, 
of which $301.78 represented the total tax attributable to 
plaintiffs’ French community property incomes. After 
deducting $1,020.41 representing tax withheld and paid 
by Warner Brothers, there remained a combined tax 
balance of $40,017.41, which was also the exact amount 
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which the Collector included in plaintiffs’ community 1n- 
comes as “constructively received’ from Loew’s Incor- 


porated. [26] 


14. Plaintiff Fernand Mertens, under a power of at- 
torney from his wife, was required to and did execute 
before and file with said Collector the aforesaid return 
prepared for his wife. He also executed and filed the 
return prepared by said Collector for him. These returns 
were prepared, executed and filed on September 7, 1938, 
at which time the amounts of $19,649.39 and $17,423.88 
were paid to the Collector by plaintiffs, and these amounts, 
together with the amount hereinabove shown previously 
to have been paid or withheld aggregated $20,669.80 and 
$20,669.80 respectively. Thereupon, Certificates of Com- 
pliance with the Internal Revenue laws were issued to 
plaintiffs as of September 7, 1938. Plaintiff Fernand 
Mertens thereafter, on or about September 15, 1938, de- 
parted the United States for Paris, France. When he 
departed he did not intend to, nor did he then, or during 
1938, surrender his status as a resident alien but intended 
foererirm to the United States. 


15. Plaintiffs were on the cash receipts and disburse- 
ments basis of accounting and filed their returns on such 
basis. The taxes demanded and paid by plaintiffs based 
on their returns filed September 7, 1938 were not assessed 
by the Commissioner of Internal Revenue until October 
17, 1938 and the tentative tax paid by Mrs. Mertens 
based on the June return was assessed on November 4, 


ISS. 


16. In order-to make the aforesaid tax payments on 
September 7, 1938, Loew’s Incorporated, in accordance 
with its prior substituted agreement with Mertens, ad- 


vanced the amount of $37,073.27 as a loan and entered 


28 Ethel Strickland Rogan, etc. vs. 


it on its books accordingly. The amount of $37,073.27 
also included as part thereof the loan of $301.78 with 
which Mr. and Mrs. Mertens’ taxes attributable to their 
taxed French income was paid. The said $37,073.27, as 
well as the amount of $3,245.92 which Loew’s Incor- 
porated had advanced in June 1938, were valid loans made 
by Loew’s Incorporated to plaintiff and were so posted 
on its books of acccount at the time of the transac- 
tions [27] and are still carried as an indebtedness due to 
Loew’s Incorporated. The court finds that the foregoing 
loan arrangement was not a mere bookkeeping matter re- 
sorted to with the view of avoiding tax but was a bona 
fide new arrangement brought on by the erroneous demand 
of the Collector of Internal Revenue at least a week before 
the filing of the returns. 


17. Plaintiffs did not file returns for the entire calen- 
dar year of 1938 on any printed income tax return forms 
supplied by the Treasury Department. Schedules were, 
however, attached to claims for refund subsequently filed 
which disclosed the total of plaintiffs’ incomes for the 
entire year, together with deductions, showing aggregate 
net incomes slightly less than those shown in the depart- 


ing alien returns filed on September 7, 1938. 


18. On March 5, 1940, plaintiffs each filed a claim for 
the refund of $9,199.65, or such amount as is legally re- 
fundable, on the ground that the Collector had erroneously 
added to plaintiffs’ combined community incomes for the 
period January 1, 1938 through September 14, 1938 the 
amount of $40,017.41 as income constructively received; 


that said amount was not constructively received and 
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should be excluded in computing their said community 
property incomes. It was further urged by plaintiffs in 
support of said refund claims that the amount of the 
tax demanded by the Collector was loaned by Loew’s and 
for that reason also was not income during the taxable 
periods. The Internal Revenue Agent in Charge at Los 
Angeles, to whom the refund claims and 1938 returns 
were referred for examination, protest and hearing there- 
on, did not question the bona fides of the aforesaid loans, 
nor was their good faith questioned by the Commissioner 
of Internal Revenue. 

19. On December 4, 1940 plaintiffs filed, by their duly 
authorized representative, identical letters of protest upon 
being advised that an examination of their tax returns 
for 1938 in connection with their claims for refund dis- 
closed, in the opinion of [28] the Internal Revenue Agent 
in Charge at Los Angeles, no grounds for reduction of 
plaintiffs’ tax liabilities. Following a hearing on the pro- 
tests, in which it was also set forth that Loew’s In- 
corporated had loaned the sum of $40,017.41 to plaintiff 
to enable payment of the aforesaid taxes before depart- 
ure from the United States, the Commissioner of In- 
ternal Revenue, acting through the head of his technical 
staff for the Pacific Division at Los Angeles, advised each 
of the plaintiffs, in a letter dated May 29, 1941, that 
the refund claims would be denied. By letters dated July 
11, 1941 addressed to each of the plaintiffs the Commis- 
sioner gave official notice of the rejection of said clainis. 


This suit timely followed. 
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Upon the foregoing findings the Court makes and en- 
ters the following: | 


Conclusions of Law 
1. That the plaintiffs have complied with all statutory 
conditions constituting conditions precedent to the institu- 
tion and maintenance of this action. 
2. That plaintiffs were resident aliens of the United 
States during the taxable period involved and all of their 
taxable and taxed incomes constituted their community 


property, taxable one-half to each. 
3. That the amount of $40,017.41 was unlawfully 


and erroneously included, one-half in each of the plaintift’s 
1938 incomes with respect to which the taxes involved 
were paid. 

4. That the substituted agreement with Loew's Incor- 
porated made, on or about August 30, 1938, pursuant to 
which the loan of $40,017.41 was made by Loew’s, was 
a lawful and binding agreement between the parties and 
its obligation remains in full force and effect. It operated 
to modify any prior agreements or understandings, was 
executed in good faith and was and is binding upon all 


parties and for all purposes. 


5. The plaintiff Fernand Mertens overpaid his income 
taxes [29] for the period January 1 to September 14, 
1938, inclusive, in the amount of $8,802.40. 

6. The plaintiff Victorine Catherine Renourd Mertens 
overpaid her income taxes for the period January 1| to 


September 14, 1938, inclusive, in the amount of 


$8,802.40. 
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7. Under the law and the evidence each plaintiff is 
entitled to a judgment against defendant for the prin- 
cipal amount of tax overpayment shown in Paragraphs 
5 and 6, respectively, of these conclusions, with interest 


- 


thereon from September 7, 1938, according to law, plus 


costs. 


Judgments are hereby ordered to be entered accord- 
ingly. 
Dated: This 29th day of May, 1944. 


Leon R. Yankwich 
LEON R. YANKWICH, 


Judge of the United States 
District Court 


Approved as to Form: 


Charles H. Carr, 
United States Attorney 


By Edward H. Mitchell 
Assistant United States 
Attorney. [30] 


Received copy of the within Findings of Fact and Con- 
clusions of Law this 18th day of May, 1944 at 2:20 o’clock 
fevien ei Mitchell, Ass’'t. U. S. Atty Attorney for 
Defendant. 


[Endorsed]: Filed May 29, 1944, [31] 
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In the District Court of the United States 
Southern District of California 


Central Division 
No. 3002-Y Civil 


FERNAND MERTENS, also known as FERNAND 
GRAVET, and VICTORINE CATHERINE RE- 
NOURD MERTENS, 

Plaintiffs, 


VS. 


ETHEL STRICKLAND ROGAN as Executrix of the 
Last Will and Testament of NAT ROGAN, Deceased, 


Defendant. 


JUDGMENT 


This cause came on regularly for trial before the Court, 
without a jury, on the 28th day of March 1944, plaintiffs 
appearing by Loeb and Loeb, by George H. Zeutzius and 
Herman D. Greenschlag, defendant appearing by Charles 
H. Carr, United States Attorney, and Edward H. 
Mitchell, Assistant United States Attorney, and oral tes- 
timony, documentary evidence and evidence by stipulation 
as to certain of the facts having been received and the 
cause having been argued and submitted for decision, 
and the court, being fully advised, having filed herein its 
decision and order for judgment and findings of fact and 
conclusions of law. directing that judgments be entered 


for plaintiffs ; 


Now Therefore, by reason of the law and the facts 


herein, 
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It Is Ordered, Adjudged and Decreed that the plaintiff 
Fernand Mertens, also known as Fernand Gravet, do 
have and recover judgment against the defendant in the 
amount of $8,802.40, together [35] with interest thereon 
at the rate of six (6) per centum per annum from Sep- 
tember 7, 1938, in accordance with Section 177(b) of 
the Judicial Code, plus costs of $ 


It Is Further Ordered, Adjudged and Decreed that the 
plaintiff, Victorine Catherine Renourd Mertens do have 
and recover judgment against the defendant in the amount 
of $8,802.40, together with interest thereon at the rate 
of 6% per annum from September 7, 1938, in accordance 
with Section 177(b) of the Judicial Code, plus costs of 
$34.01. 


Dated: This 29th day of May, 1944. 


Leon R. Yankwich 
LEON R. YANKWICH, 


Judge of the United States 
District Court 


Approved as to form: 


Charles H. Carr 
United States Attorney 
Boob H. Mitchel 
Edward H. Mitchell 
Assistant United States Attorney 


[Endorsed]: Judgment entered May 29, 1944. 
Docketed May 29, 1944, C. O. Book 25, page 565. Ed- 
mund L. Smith, Clerk, by Louis J. Somers, Deputy. 


[Endorsed]: Filed May 29, 1944. [36] 
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[Title of District Court and Cause. ] 


NOTICE ORV PEALE 


To the Plaintiffs, Fernand Mertens, also known as Fer- 
nand Gravet, and Victorine Catherine Renourd Mer- 
tens, and Loeb and Loeb, their attorneys: 

Notice Is Hereby Given that Ethel Strickland Rogan as 
Executrix of the Last Will and Testament of Nat Rogan, 
Deceased, the defendant above named, hereby appeals to 
the Circuit Court of Appeals for the Ninth Circuit from 
the final judgment entered in this action on May 29, 
1944. 


Dated: August 28th, 1944. 


GHAR LES eH CARS 
United States Attorney 


1D, ia WUNN@SUZIC IL 
Assistant United States Attorney 


GEORGE M. BRYANT 
Assistant United States Attorney 


By George M. Bryant 
Attorneys for Defendant-Appellant 


[Endorsed]: Filed & mailed copy to Loeb & Loeb, 
attys. for plfs, Aug. 28, 1944. Edmund L. Smith, Clerk, 
by John A. Childress, Deputy Clerk. [37] 
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ORDER EXTENDING TIME TO DOCKET CAUSE 
ON APPBAL 


Upon motion of defendant, and good cause appearing 
therefor: 

It Is Hereby Ordered that the time within which to file 
the record and docket the above-entitled cause in the 
United States Circuit Court of Appeals for the Ninth Cir- 


cuit be, and the same hereby is, extended to and including 
the 25th day of November, 1944. 


Dated this 2nd day of October, 1944. 


Leon R. Yankwich 
United States District Judge 


[Endorsed]: Filed Oct. 2, 1944. | 38] 
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CERTIFICA@: OF CLERK 


I, Edmund L. Smith, Clerk of the District Court of the 
United States for the Southern District of California, do 
hereby certify the foregoing volume, consisting of 224 
pages, numbered from one to 224 inclusive, contains a 
full, true and correct copy of Amended Complaint; An- 
swer to Amended Complaint; Notice to Produce under 
California C. C. P. $1938; Order for Judgment; Find- 
ings of Fact and Conclusions of Law; Plaintiffs’ Com- 
putation under Rule 7(h); Judgment; Notice of Appeal; 
Order Extending Time to Docket Cause on Appeal; De- 
fendant’s Designation of Contents of Record on Appeal; 
Joint Exhibit 1; Plaintiffs’ Exhibits 1, 2, 3, 4)¢aquaueemee 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, Zee 
24: Defendant’s Exhibits A, B, C, G, H, 1, JK 
N, O, P, Q, R, S, T, U and V; which together with Re- 
porter’s Transcript, constitute the record on Appeal to 
the United States Circuit Court of Appeals for the 
Ninth Circuit. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of the District Court for the Southern 
District of California, this 20th day of November, in the 
year of our Lord one thousand nine hundred and forty- 
four, and of the Independence of the United States the 
one hundred and sixty-ninth. 


[ Seal] EDMUND L. SMEs 
Clerk of the District Court of the United States for the 
Southern District of California, 
By R. B. Clifton, 
Deputy Clerk. 
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fe PORTER’S TRANSCRIPT OF PROCEEDINGS 


Honorable Leon R. Yankwich, Judge Presiding 
Los Angeles, California 


March 30, 1944 


Appearances : 
For the Plaintiffs: Loeb & Loeb, Esgs., 
By George Zeitzius, Esq. and 
Herman D. Greenschlag, Esq., 
610 Pacific Mutual Building, 
Los Angeles, California. 
For the Defendant: Charles H. Carr, Esq., 
United States Attorney; by 
EK. H. Mitchell, Esq., 
Assistant United States 
Attorney. [1*] 
Los Angeles, California, Thursday, March 30, 1944; 
10 A. M. 
Mr. Zeitzius: May it please the court, at the outset 
I would like, in accordance with our talk in chambers the 
other day, to have my admission moved specially to try 
this case. 
The Court: That is all right; that will be done. 
* * * x * * * x 
Mr. Greenschlag: All right. JI move the admission of 
Mr. Zeitzius to practice to try this case. 
The Court: All right; Mr. Zeitzius may be admitted 
especially for the case. I understand that he is going 


*Page number appearing at top of Reporter’s Transcript. 
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through the travail of going through the examination 
now. [2] 
* x ** ok * k 2x xk * 

Mr. Mitchell: There are many more questions in- 
volved, but I think that covers the primary question, your 
Honor. 

Before stating the government’s position, I think coun- 
sel will stipulate that the defendant may amend by inter- 
lineation the last line of paragraph VI of the answer to 
plaintiff's amended complaint. That appears on page 2 
of the answer at line 19. Does your Honor find it? 

The Court: Yes, I have it. [7] 

Mr. Mitchell: Line 19, page 2, the amendment being 
to strike out the following words in line 19: ‘“‘and to the 
plaintiff Fernand Mertens as reimbursement for.” 

The Court: Yes. 

Mr. Mitchell: And in lieu thereof, insert the words 
“an respect of.” 

Mr. Zeitzius: That is agreed to. 

The Court: All right. You had better write that in, 
Mr. Mitchell, and I will initial it. 

Mr. Mitchell: Very well. 

The Court: The amendment has been made by inter- 
lineation. [8] 

* * * * x *k * * 

Mr. Zeitzius: First of all, I will introduce into evi- 
dence a stipulation of a large portion of the facts in the 
case, together with Exhibits A to E attached thereto. 
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The Court: The stipulation and the exhibits will be 
received. Do you want them as a joint exhibit, Mr. 
Mitchell? 

Mr. Mitchell: Very well; yes, your Honor. 

The Court: As a joint exhibit, so long as you are 
both relying on what is in there. 

Mr. Zeitzius: There is just one sentence at the very 
end on the last page, where we object to a single sentence 
on the ground it 1s immaterial, irrelevant and incompetent, 
has nothing to do with the issues in this case. [14] 

* * x * x x * * x 

The Court: I will reserve ruling upon that question, 
and the document will be received with that reservation, 
[15] that no ruling will be made at the present time upon 
the materiality of the allegation which is set forth on lines 
14 and 15 of page 5 of the stipulation of facts. 

Mr. Zeitzius: All right. Then, at this time, in ac- 
cordance with the— 

The Clerk: Joint Exhibit 1. 

Mr. Mitchell: Excuse me. Is the stipulation of facts 
given an exhibit number? 

The Court: Yes; we will give it “Joint Exhibit 
iNo. 1.” 

Mr. Mitchell: Joint exhibit. 


(The document referred to was marked Joint Exhibit 
1, and received in evidence, subject to ruling of the 
Court. ) 
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[JOINT EXHIBIT 1] 


In the District Court of the United States Southern 
District of California Central Division 


Fernand Mertens, also known as Fernand Gravet, and 
Victorine Catherine Renourd Mertens, Plaintiffs, vs. 
Ethel Strickland Rogan, as Executrix of the Last Will 
and Testament of Nat Rogan, Deceased, Defendant. No. 
3002-Y Civil 

STIPULATION 


It Is Hereby Stipulated and Agreed by and between 
the parties hereto by their respective counsel that the 
following facts may be taken as true upon the trial of the 
above-entitled case, without prejudice however to the right 
of either party to offer such further evidence as he may 
deem necessary not inconsistent with the facts herein 
stipulated : 

1. This action, filed June 29, 1943, is for the refund 
of $18,399.30, of which each plaintiff claims $9,199.65, 
as alleged overpayments of individual income taxes, plus 
interest thereon from the date of payment, September 7, 
1938. 

2. Plaintiffs are and, at all material times were, hus- 
band and wife. Plaintiff Fernand Mertens, known also 
as Fernand Gravet, is and at all times material hereto was 
a citizen [42] of Belgium. Plaintiff Victorine Catherine 
Renourd Mertens is and at all times material hereto was 
a citizen of France. Between January 1, 1938, and Sep- 
tember 14, 1938, plaintiffs were “resident aliens” of the 
United States (within the meaning of the applicable Rev- 
enue Act) and resided in Los Angeles County. The par- 
ties do not stipulate as to plaintiffs’ residential status be- 
fore and after said period. Plaintiff Fernand Mertens 
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departed from the United States on or about September 
14, 1938, for Paris, France, and has not since returned 
to the United States. Plaintiff Victorine Mertens de- 
parted from the United States on or about June 30, 1938, 
for Paris, France, and has not since returned to the 
United States. The parties do not stipulate as to the 
place of domicile of the plaintiffs at any time. 

3. During all of the year 1938 and thereafter until 
his resignation on June 30, 1943, Nat Rogan was the 
duly appointed, qualified, and acting Collector of Internal 
Revenue for the Sixth Collection District of the State of 
California. 

4. On August 8, 1943, said Nat Rogan died, testate, 
and on October 8, 1943, the defendant, Ethel Strickland 
Rogan, his widow, was by order of the Superior Court of 
the State of California, in and for the County of San 
Diego, duly appointed executrix of the last will and tes- 
tament of said Nat Rogan. and on said date she duly 
qualified as such executrix. Letters testamentary were 
thereupon issued to her out of said court and she has 
been ever since and now is the duly appointed, qualified. 
and acting executrix under said decedent’s will. 

5. An amended complaint was filed herein on October 
28, 1943, in which the aforesaid executrix, as executrix 
of the said deceased Collector, was substituted and served 
as defendant herein. 

6. During 1938 and prior to July 29 of said year, 
plaintiff Fernand Mertens rendered services as an actor 
for [43] Warner Bros. Pictures, Inc., in Los Angeles 
County, California. and said Warner Bros. Pictures, Inc., 
during 1938 and prior to September 1 of said year, paid 
to or for the benefit of said Mertens for his services the 
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sum of $10,204.09. which item of gross income is not 
in dispute. 

7. During 1938 and prior to September 14 of said 
year, said plaintiff also rendered services as an actor for 
Loew’s Incorporated, pursuant to the terms of a written 
agreement, a copy of which, or the original, will be of- 
fered in evidence. In accordance with the terms of said 
agreement, Loew’s Incorporated during 1938 and prior 
to September 14, 1938, of said year, paid said plaintiff 
for said services the sum of $120,000.00, exclusive of 
any amounts which may have been paid on account of 
taxes. 


8. On June 24, 1938, each of the plaintiffs executed 
separate powers of attorney to L. G. Sutherlandiayjaa= 
White, and J. L. Wilson of Price, Waterhouse & Co. 
These powers were duly filed with the proper officials of 
the Treasury Department. True copies of said powers 
of attorney, marked Exhibits “A” and “B” are attached 
hereto and by reference made a part hereof. 


9, On or about June 30, 1938, the aforesardayiaee 
White and others assisted plaintiff Victorine Mertens in 
obtaining a certificate of compliance with federal tax 
statutes and regulations in order that she might depart 
the United States for France. Accordingly, a depart- 
ing alien income tax return was executed by Mrs. Mertens 
for the period beginning January 1, 1938, and ending 
June 30, 1938. reporting one-half of the earnings of the 
plaintiff husband received during said period to June 30, 
1938. and reporting a tax liability of $3,245.92, which 
was thereupon paid to Nat Rogan as Collector of Internal 
Revenue. True copies of said return will be offered in 
evidence. 
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10. Prior to September 7, 1938, plaintiff Fernand 
Mertens advised the office of said Collector of Internal 
Revenue [44] that he intended to depart the United 
States for France on or about September 14, 1938, and 
desired to obtain the necessary certificate of compliance 
with the Internal Revenue Laws of the United States. 

11. On September 7, 1938, plaintiffs filed separate 
departing alien income tax returns. Copies of the two 
separate returns so filed by plaintiffs, together with the 
documents accompanying them, will be offered in evidence. 
Plaintiffs’ said returns were filed on the cash receipts 
and disbursements basis of accounting. 

12. Each of the plaintiffs filed a claim for refund on 
March 5, 1940. Said claims will be offered in evidence. 

13. On December 4, 1940, plaintiffs each filed, by 
their duly authorized representative, identical letters of 
protest, except as to name, with the Internal Revenue 
Agent in Charge at Los Angeles. A true copy of one of 
the letters of protest marked Exhibit “C” is attached 
hereto and by reference made a part hereof. 

14. By separate identical letters, except as to names, 
dated May 29, 1941, the Commissioner of Internal Rev- 
enue advised plaintiffs that their claims for refund would 
be disallowed and that notice of disallowance would be 
forwarded at a later date. A true copy of one of said 
letters marked Exhibit ““D” is attached hereto and by 
reference made a part hereof. . 

15. Ky two separate letters dated July 11, 1941, the 
Commissioner of Internal Revenue advised plaintiffs that 
their claims for refund were disallowed in full. True 
Gopics Of said@letters marked Exhibits “EH” and “EF” are 
attached hereto and by reference made part hereof. 
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16. Other than the three departing alien income tax 
returns executed by the plaintiffs in June and September, 
1938, as above stipulated, no income tax return or returns 
on printed income return forms supplied by the Treasury 
Department, either [45] original, supplemental, or amen- 
datory, reporting income of either of the taxpayers for 
the year 1938, or for any part thereof, was or were ever 
filed with the Treasury Department by the plaintiffs, or 
either of them, prior to the commencement of this action. 

17. Prior to 1938 and continuing until December 31, 
1943, Leon Levi was an attorney at law in the employ 
of the firm of Loeb and Loeb, attorneys of record for 
the plaintiffs in this case. He became a member of the 
firm on January 1, 1941, but left the firm on December 
31, 1943. Frank Keesling was an attorney at law in 
the employ of said Loeb and Loeb from and after July 
17, 1939. He became a member of the firm on January 
1, 1943, but is now serving in the armed forces and left 
California about February, 1944. Said law firm of Loeb 
and Loeb is, and continuously since and prior to 1938 has 
been Los Angeles counsel for lLoew’s Incorporated. 
Plaintiffs expressly hereby reserve the right to object to 
the admission of the immediately preceding sentence on 
grounds of relevancy, materiality, and competency. 

Dated: March 30, 1944. 

LOEB AND LOEB 
By Herman D. Greenschlag 
Attorneys for Plaintiffs 
Crimi s Ta Cank 
United States Attorney 
1D, lal, WRG IsDate, 
Assistant United States Attorney 
By E. H. Mitchell 
Attorneys for Defendant [46] 
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EXHIBIT A 


Know All Men By These Presents: 


That I, Fernand Mertens, of 10425 Wilshire Boule- 
vard, Beverly Hills, California, have made, constituted 
and appointed, and by these presents do make, constitute 
and appoint L. G. Sutherland, J. R. White and J. L. Wil- 
son of Messrs. Price, Waterhouse & Co., residents ot 
Washington, D. C., Glendale and Los Angeles, California, 
respectively, my true and lawful attorneys for me and in 
my name, place and stead to appear before the Bureau 
of Internal Revenue of the Treasury Department of the 
Government of the United States and to represent me in 
all matters pertaining to the Federal tax returns filed 
by me; to have access to and examine all documents and 
data in the possession of the Treasury Department with 
respect to my liability for income and profits taxes and 
other Federal taxes under any statutes of the United 
States imposing such taxes and to secure from the Treas- 
ury Department such information relative thereto that 
may be necessary in order to determine my liability for 
all Federal taxes. All powers of attorney previously 
filed by me are hereby revoked and canceled. 


Giving and granting unto my said attorneys full power 
and authority to do and perform all and every act and 
thing whatsoever requisite and necessary to be done in 
and about the premises, as fully to all intents and pur- 
poses, as | might or could do if personally present, with 
full power of substitution and revocation, hereby ratify- 
ing and confirming all that my said attorneys or their 
substitute shall lawfully do or cause to be done by virtue 
hereof. 
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In Witness Whereof, I have signed and sealed these 
presents this 24th day of June 1938. 
FERNAND GRAVET MERTENS (Signed) 


Subscribed and sworn to before me this 24th day of 
June, 1938 
Seal MARJORIE KING (Signed) 
Notary Public in and for the county of Los Angeles, 
state of California 
My commission Expires Feb. 14, 1942. [47] 


This is to certify that neither Price, Waterhouse & 
Co. nor any of its members or employees, including those 
mentioned in this power of attorney, have entered into a 
contingent or partially contingent fee arrangement for 
the representation before the Treasury Department of 
Fernand Mertens in the matter of Federal income taxes. 

PRICES VALTERHOUSE & C@ 
By R. W. Williams, a partner (Signed) [48] 


EXHIBIT B 


Know All Men By These Presents: 

That I, Victorine Catherine Renourd Mertens, of 
10425 Wilshire Boulevard, Beverly Hills, California, have 
made, constituted and appointed, and by these presents 
do make, constitute and appoint L. G. Sutherland, J. R. 
White and J. L. Wilson of Messrs. Price, Waterhouse 
& Co., residents of Washington, D. C., Glendale and Los 
Angeles, California, respectively, my true and lawful at- 
torneys for me and in my name, place and stead to ap- 
pear before the Bureau of Internal Revenue of the 
Treasury Department of the Government of the United 
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States and to represent me in all matters pertaining to 
the Federal tax returns filed by me; to have access to 
and examine all documents and data in the possession of 
the Treasury Department with respect to my liability for 
income and profits taxes and other Federal taxes under 
any statutes of the United States imposing such taxes and 
to secure from the Treasury Department such informa- 
tion relative thereto that may be necessary in order to 
determine my liability for all Federal taxes. All powers 
of attorney previously filed by me are hereby revoked 
and canceled. 


Giving and granting unto my said attorneys full power 
and authority to do and perform all and every act and 
thing whatsoever requisite and necessary to be done in 
and about the premises, as fully to all intents and pur- 
poses, as I might or could do if personally present, with 
full power of substitution and revocation, hereby ratify- 
ing and confirming all that my said attorneys or their 
substitute shall lawfully do or cause to be done by virtue 
hereor. 

In Witness Whereof, I have signed and sealed these 
presents this 24th day of June, 1938. 

VICTORINE CATHERINE RENOURD MERTENS 
(Signed) [49] 

Subscribed and sworn to before me this 24th day of 
June 1938 

(cal) MARJORIE KING (Signed) 

Notary Public in and for the county of Los Angeles, 

state of California 

My Commission Expires Feb. 14, 1942 
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This is to certify that neither Price, Waterhouse & 
Co. nor any of its members or employees, including those 
mentioned in this power of attorney, have entered into 
a contingent or partially contingent fee arrangement for 
the representation before the Treasury Department of 
Victorine Catherine Renourd Mertens in the matter of 
Federal income taxes. 


PRICE, WATERHOUSE & Co 
By R. W. Williams, a partner (Signed) [50] 


EXHIBUGhse 


Internal Revenue Agent in Charge, 
Twelfth Floor, United States Post Office 
and Court House Building, 
Los Angeles) Galitomnia. 
In the matter of proposed disal- ) 
lowance of claim for refund of ) 


income tax for the calendar ) 
year 1938 in the amount of ) Reference IT:R 


$9,199.65 filed by ) Treasury Department 
Fernand Mertens, ) letter dated 
c/o Messrs. Price, Waterhouse ) November 8, 1940 
& Co., ) 


530 West Sixth Street ) 
Los Angeles, California, ) 
A non-resident alien ) 


Dear Sir: 
CED PROTES®. 


Under date of November 8 1940 a Treasury Depart- 


ment letter was addressed to taxpayer proposing to dis- 
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allow his claim for refund of Federal income taxes paid 
for the calendar year 1938 in the amount of $9,199.65. 
Taxpayer was granted a period of thirty days within 
which to file a protest with the Internal Revenue Agent 
in Charge at Los Angeles. 


The taxpayer hereby protests against the action of the 
revenue agent in recommending disallowance of the claim. 
The grounds upon which he relies in support of his pro- 
test are as follows: 


Taxpayer, a non-resident alien, in all of his income 
tax returns has reflected his income by the cash receipts 
and disbursements method. In 1938 Loew’s Incorporated 
loaned $40,017.41 to taxpayer to enable him to pay his 
and his wife’s income tax liabilities before departure from 
the country. It is respectfully contended that this amount 
was not constructively [51] received as income in 1938. 
The facts are set forth in the claim for refund filed by 
taxpayer which by this reference is made a part of this 
protest. 

Taxpayer respectfully submits that his Federal income 
tax for the calendar year 1938 has been overpaid in an 
amount of $9,199.65 and it is requested that an over- 
assessment in this amount be determined and the claim for 


refund approved. 
ee 


It is respectfully requested that an oral hearing be 


granted taxpayer or his representatives before an ad- 
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verse decision is rendered in any of the matters herein 
set forth. 


Yours very truly, 
FERNAND MERTENS 


DY:::.:...--..--+.---2 
Attorney in fact 
Los Angeles, California [52] 
State of California ) 
SS 


County of Los Angeles ) 


J. R. White, being duly sworn, deposes and says that 
under power of attorney dated June 24, 1938 and filed 
with the Collector of Internal Revenue at Los Angeles 
he is authorized to represent Fernand Mertens, the tax- 
payer in whose behalf the foregoing protest is submitted ; 
that the foregoing protest was prepared under his super- 
vision and that although he does not know of his own 
knowledge that the statements therein are true and cor- 
rect, such statements are true and correct to the best of 
his information and belief. 

J. R. White 


Subscribed and sworn to before me this ............ day 
of December 1940 
Notary Public in and for the County of Los Angeles, 
State of California. [53] 
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EXHIBIT D 
TREASURY DEPARTMENT 


Bureau of Internal Revenue 
Racine Division, lechnical’ stat 
1714 U. S. Post Office and Courthouse 
Los Angeles, Calif. 
Office of 
Commissioner of Internal Revenue May 29 1941 


Address reply to 
Head, Pacific Division, Technical 
Staff and refer to 
C-TS:PD 
LA:AMS 
Mr. Fernand Mertens 
c/o Price, Waterhouse & Co. 
530 West 6th Street 
Los Angeles, California 
inere> Income Vax 
Year: 1938 
Sie 
Reference is made to the above-entitled case, which was 
referred to this office for consideration pursuant to your 
request dated December 23, 1940 addressed to the Rev- 
enue Agent in Charge, J.os Angeles, California, and to 
a confereiice held in this office on May 23, 1941. 


You are advised that inasmuch as the taxable period 
was terminated in accordance with the provisions of sec- 
tion 146 of the Revenue Act of 1938 and the income tax 
liability due therefor was properly assessed and paid on 
September 7, 1938, your contention that the taxes paid 
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in your behalf by Loew’s Incorporated were not then con- 
structively received must be denied: [54] 


Inasmuch as your status after September 14, 1938 
was that of a non-resident alien, any income received or 
losses sustained from sources without the United States 
subsequent to your departure would have no effect upon 
net income determined as of the date your taxable period 
was terminated. Therefore, the income tax assessed on 
September 7, 1938 constitutes your correct tax liability 
for the calendar year 1938. 


The statutory notice of the disallowance of your claim 
will be forwarded to you at a later date by registered 
mail, in accordance with the provisions of section 
S77/2(4.)) (2) on the Intemalskevenuc Code 


Respectfully, 
(Signed) Virgil Bean 
A 
Virgil Bean 
Head, Pacific Division 
Technical Staff [55] 


PeenBIT & 


TREASURY DEPARTMENT 
Washington 
Office of 
Commissioner of Internal Revenue 
Address Reply to 
Commissioner of Internal Revenue and 
Refer to 
Mes “Cl. CC-4-CePe 
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July 11 1941 
Mr. Fernand Mertens, 
c/o Price, Waterhouse & Company, 
530 West 6th Street, 
Los Angeles, California 
In re: Claim for refund of $9,199.65 
For the year 1938 
Sie 
Reference is made to letter dated May 29, 1941 where- 
in you were informed that the claim for refund indi- 
cated above would be disallowed. The letter also stated 
the reasons for the proposed disallowance. 


In accordance with the provisions of existing internal 
revenue law, notice is hereby given of the disallowance 
of your claim in full. 


Respectfully, 
GUY T. HELVERING, 
Commissioner, 
By F. Mooney (Signed) 
Deputy Commissioner 
213M (Revised) [56] 


EXHIBIT F 


TREASURY DEPARTMENT 
Washington 
Office of 
Commissioner of Internal Revenue 
Address Reply to 
Commissioner of Internal Revenue Commissioner 
and Refer to 
ii Cli: €@-4-CCP 
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July 11 1941 
Mrs. Victorine C. R. Mertens, 
c/o Price, Waterhouse & Company 
530 West 6th Street, 
Los Angeles, California 
In Re: Claim for refund of $9,199.65 
For the year 1938 
Madam: 


Reference is made to letter dated May 29, 1941 where- 
in you were informed that the claim for refund indicated 
above would be disallowed. The letter also stated the rea- 
sons for the proposed disallowance. 


In accordance with the provisions of existing internal 
revenue law, notice is hereby given of the disallowance of 
your claim in full. 


Respectfully 
GUY T. HELVERING, 
Commissioner, 
By F. Mooney (Signed) 
Deputy Commissioner 
213M (Revised) 


[Endorsed]: Case No. 3002-Y Civ. Mertens vs. Rog. 
Joint Exhibit 1. Date 3/30/44. Joint 1 in Evidence. 
Clerk, U. S. District Court, Sou. Dist. of Calif. Louis 
J. Somers, Deputy Clerk. [57] 


Mr. Zeitzius: In accordance with paragraph numbered 
7 of the stipulation, Joint Exhibit 1, I wish to offer into 
evidence two documents, which I will have marked in a 
moment by the clerk, which I would like to show to Mr. 
Mitchell. 


—_-~———~=S 
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Mr. Mitchell: May I see the originals? 

Mr. Zeitzius: Yes, surely. With consent of counsel, 
I offer into evidence the photostats of the two original 
documents which are covered by paragraph 7 of the sti- 
pulation of facts and ask that they be marked. 

The Clerk: Plaintiffs’ Exhibits 1 and 2. Which do 
you desire marked first? 

Mr. Mitchell: Defendant has no objection, with 
counsel’s assurance that those are the signatures of the 
[16] parties to the originals. They are the signatures of 
the parties, is that correct, Mr. Zeitzius? 

Mr. Zeitzius: That is my understanding from the 
gentlemen who sit here, from Loew’s representative. 

Mr. Mitchell: Which will be Plaintiffs’ 1, and which 
will be Plaintiffs’ 2? 

The Court: Mr. Somers will tell you. 

The Clerk: The photostat of the letter dated July 
29th, 1938, addressed to “Mr. Fernand Gravet,” will be 
Plaintiffs’ Exhibit 1; and the letter dated July 29th, 1938, 
photostat, addressed to ‘“‘Loew’s Incorporated,” will be 
Plaintiffs’ Exhibit 2. 


(The documents referred to were marked Plaintiffs’ 
Exhibits Nos. 1 and 2, and received in evidence.) 


fee Nt ihhs” EXHIB Sy 


Culver City, California 
July 29th, 1938 

Mr. Fernand Gravet, 

Culver CityeCalitornia. 

Dear Mr. Gravet: 


This will confirm the following understanding and 
agreement between us: 
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1. The contract between you and Mervyn LeRoy 
dated May 6, 1936, as the same has heretofore been 
amended and/or extended, has, with your consent, been 
assigned by Mr. LeRoy to the undersigned and we have 
accepted the same with the restriction that by our accept- 
ance of the same we are assuming no liability under said 
contract except such liability thereunder as has arisen 
subsequent to April 15, 1938 in connection with the photo- 
play now entitled “The Great Waltz.” Said contract of 
May 6, 1936, as the same may have heretofore been 
amended and/or extended, is hereinafter for convenience 
referred to as the “old contract.” 


2. It is hereby agreed that your services in said photo- 
play “The Great Waltz” shall continue until the com- 
pletion thereof, and that your services in said photoplay 
shall be rendered upon the terms and conditions set forth 
in said old contract except as follows: 


(a) That the total compensation to be paid to you 
for all of your services in said photoplay including 
such services as we may hereafter require of you in 
connection with retakes, added scenes, changes, sound 
track, process shots, etc., etc. shall be One Hundred 
Twenty Thousand Dollars ($120,000.00) inclusive of 
such sums as have been paid to you for services 
rendered by you from April 15, 1938 to the date 
Hereor. 


(b) That for said total sum of One Hundred 
Twenty [58] Thousand Dollars ($120,000.00) we 
shall be entitled to your actual services in connection 
with said photoplay for a period or aggregate of 
periods of twenty (20) weeks. Of said One Hun- 


ct 
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dred and Twenty Thousand Dollars ($120,000.00) 
the sum of Seventy Two Thousand Dollars ($72,- 
000.00) has already been paid you, the balance to- 
wit: the sum of Forty Eight Thousand Dollars 
($48,000.00) shall be paid to you in weekly install- 
ments of Six Thousand Dollars ($6,000.00) each 
for each week during which you render services for 
us hereunder. It is understood that in computing 
said period or aggregate of periods of twenty (20) 
weeks there shall be excluded the time between the 
completion of the ordinary photographing of said 
photoplay and the commencement of retakes, added 
scenes, changes, sound track, process shots, etc. etc., 
and in connection with retakes, added scenes, changes, 
sound track, process shots, etc. etc. only the day or 
days on which he actually renders services shall be 
included. Should the aggregate amount so payable 
to you between now and September 15, 1938 be less 
than Forty Eight Thousand Dollars ($48,000.00), 
then the difference shall be paid to you upon the com- 
pletion by you of all of your services in said photo- 
play including the completion of all of your services 
in connection with retakes, added scenes, changes, 
sound track, process shots, etc. etc., but in no event 
idtemetnam ceptemmber 15, 1938. 


(c) That you will remain available in Los Angeles 
until the completion of your services in said photo- 
play and including the completion of your services in 
retakes, added scenes, changes, sound track, process 
shots, etc. ete. provided, however, that you will not 
be required to remain available hereunder after 


September 15, 1938. [59] 
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(d) Said old contract shall be deemed to be modi- 
fied and amended to the extent necessary to conform 
to the provisions of this instrument, but not other- 
wise. 


3. On condition that you fully and completely keep 
and perform each and all of your obligations under said 
old contract as hereby modified, your employment under 
said old contract shall be deemed to be terminated as of 
the expiration of September 15, 1938 or as of the com- 
pletion by you of all of your services in connection with 
said photoplay, including your services in retakes, added 
scenes, sound track, process shots, etc., etc., whichever 
shall be later; provided. however, that notwithstanding 
anything elsewhere herein contained our mutual obliga- 
tions with respect to dubbing said photoplay into French 
shall be as provided in the employment contract attached 
hereto marked “Exhibit A,” it betng understood that such 
dubbing shall be performed between October 15, 1938 and 
December 15, 1938 if we so elect and if you are in France 
during such period, or, if we so elect, at such subsequent 
time or times when you are in France. 


4. Attached hereto marked “Exhibit A” is@aeetonm 
of employment contract between you and ourselves for 
a proposed term of one (1) year with certain rights of 
extension. We hereby offer to enter into a contract with 
you identical in terms with said ‘Exhibit A’’; provided, 
however, that this offer shall be null and void unless 
accepted by you by notice in writing or by telegraph or 
by cable to be delivered to us at our Culver City studio 
on or before October 15, 1938. In the event of the 
acceptance by you of this offer, you agree to deliver to 
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us five (5) copies of a contract identical with ‘Exhibit 
A,” each of said five (5) copies to be duly executed by 
you, such delivery of said executed contracts to be made 
by you on or before [60] November 15, 1938. I£ said 
five (5) copies are so delivered to us on or before No- 
vember 15, 1938, we will execute and return to you two 
(2) fully completed copies of the same. In the event of 
the acceptance by you of this offer you agree that between 
the completion of your services hereunder and January 1, 
1939 you will not render any services to or for any 
other person, firm or corporation excepting only services 
in stage plays in France or services in photoplays to be 
produced, released or exhibited only in the French lan- 
guage or in radio broadcasts or in the making of phono- 
graph records. 

If all of the foregoing is in accordance with your un- 
derstanding of our agreement, please so indicate by your 
acceptance hereof in the space hereinbelow provided. 

Yours very truly, 
LOEW’S INCORPORATED 
By Benjamin Thau 
Vies Dee 


Assistant Secretary 


Approved and Accepted: 
Fernand Gravet 
(Fernand Gravet) 


[Endorsed]: Case No. 3002-Y. Mertens vs. Rogan. 
Pltf. Exhibit 1. Date 3/30/44. No. 1 Identification. No. 
I] in Evidence. Clerk, U. S. District Court, Sou. Dist. of 
Calif. Louis J. Somers, Deputy Clerk. {61 | 
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Culver City, California 
July 29th, 1938 
Loew’s Incorporated, 
Culver City, California. 
Gentlemen: 

Concurrently herewith J have entered into an agree- 
ment with you covering, among other things, certain 
terms of my employment in connection with the photo- 
play now entitled “The Great Waltz”; said agreement 
being hereinafter for convenience referred to as the “em- 
ployment agreement.”’ This will confirm our further un- 
derstanding with respect to the same: 

1. On condition that I keep and perform my obli- 
gations under said employment agreement, you agree to 
pay all taxes which may lawfully be assessed against me 
in the United States, but only to the extent that such 
taxes are based upon sums derived by me from my services 
in connection with said photoplay now entitled “The Great 
Waltz.” The provisions of this paragraph 1 shall be in 
lieu and in stead of any and all provisions with respect 
to the payment of taxes contained in my contract of em- 
ployment with Mervyn LeRoy dated May 6, 1936 as the 
same may have heretofore been ainended and/or extended. 
Both you and I agree to use every effort to the end that 
said taxes will be paid by September 10, 1938 and to the 
end that I shall be free to leave the United States on 
that date and to return whenever | desire or whenever I 
may be required to return. 

2. I agree that in all matters in which I have any 
discretion, and which pertain to or affect the determina- 
tion or extent of my tax liabilities in the United States, 
I will exercise such discretion in such manner and at 
such times as you may desire. Without limiting the gen- 
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erality of the foregoing, and solely by way of explaining 
the meaning [62] thereof, I agree, for example, that in 
matters wherein I have a choice, as in whether returns 
shall be filed on a community property or separate prop- 
erty basis, whether returns shall be filed on a cash or 
accrual basis, whether returns shall be filed on a fiscal 
or calendar year basis, etc., I will use such choice or selec- 
tion as you may designate. 

3. In the event that after having made any such 
choice or choices, as hereinabove in paragraph 2 described, 
it should ultimately and finally be determined that said 
choice was erroneous or unlawful, and if by reason there- 
of any additional tax is assessed against me, you will pay 
such additional assessment, but only to the extent how- 
ever, that such additional assessment is due to or occa- 
sioned by moneys originally received by me from you or 
paid by you for me under or pursuant to said employment 
agreement. 

4. It is agreed further that in the case of any original 
assessment or additional assessment, the amount of my 
tax to be borne by you shall be computed and determined 
as though the moneys received by me or paid by you under 
said employment agreement were and had been the only 
moneys received by me from any source whatsoever dur- 
ing the tax period or periods as to which such assessment 
or additional assessment has accrued, excepting only, 
however, certain moneys heretofore during the calendar 
year 1938 received by me from and/or paid for my 
account by Warner Bros. Pictures. Inc. With respect 
to said Warner Bros. Pictures, Inc. payments, it is agreed 
that in computing the portion of my taxes for which you 
are to be liable said Warner Bros. Pictures. Inc. pay- 
ments are to be deemed to have been the first and lowest 
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bracketed payments received by me during 1938, and your 
liability shall be computed on the basis of the income with 
respect to which you are to pay taxes having been received 
after and on top of said Warner Bros. [63] Pictures, 
Inc. payments. 

If the foregoing is in accordance with your understand- 
ing and agreement, kindly indicate your approval and 
acceptance thereof in the space hereinbelow provided. 

Yours very truly, 
Fernand Gravet 
(Fernand Gravet ) 

Approved and Accepted: 
LOEW'S INCORPORATED 
By Benjamin Thau 

Wiee Presid 


Assistant Secretary 

[Endorsed]: Case No. 3002. Merten vs. -222===um 
Pltfs. Exhibit 2. Date 3/30/44. No. 2 in Evidence. 
Clerk, U. S. District Court, Sou. Dist. of Caliraieaae 
Somers, Deputy. [64] 

* x x 5 * os x x 

Mr. Zeitzius: I offer into evidence, by agreement so 
far as the form in which they happen to be, that is, they 
[17] are photostatic and not the original documents—I 
offer into evidence a photostat of the original return— 

Mr. Mitchell: Form 1040C. 

Mr. Zeitzius: —on Form 1040C, signed by Mrs. 
Mertens in June of 1938, and ask that it be duly marked 
as an exhibit. ' 

Mr. Mitchell: No objection. Plaintiffs’ Exhibit 3? 

Mr. Zeitzius: That is right. 

The Clerk: Yes. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 3, and received in evidence.) 
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[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Pltf. Exhibit 3. Date 3/30/44. No. 3 in Evidence. 
@iegaeU., 5) District Court, Sou. Dist. of Calif. L. J. 
Somers, Deputy Clerk. 


Mr. Zeitzius: I offer into evidence as Plaintiffs’ Ex- 
hibit 4, the taxpayer’s copy of Form 1040C which is the 
Plaintiffs’ Exhibit 3. This one now is Plaintiffs’ Exhibit 
4. I think your Honor must benefit more by looking at 


the larger copy and it will be easier to read. 


(The document referred to was marked Plaintiffs’ 
Exhibit 4, and received in evidence.) [18] 
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Fernand Mertens, etc. et al. yh 


[Endorsed]: Case No. 3002-Y. Mertens vs. Rogan. 
Pitf. Exhibit 4 in Evidence. Date 3/30/44. Clerk, U. S. 
District Court, Sou. Dist. of Calif. L. J. Somers, Deputy 
lenk. 


*k * * %* * * 2K * x 


Mr. Mitchell: May I see that exhibit for just a 
moment, your Honor, for purposes of the record, the one 
you have in your hand? 

May the record show that the last exhibit offered by 
the plaintiffs contains the notice of termination of the 
taxable period and demand for payment of the tax, as 
well as the certificate of compliance which, under the rules 
and regulations, must be shown to the department of the 
government at the place of embarkation. 

iitesCourt: All right. 

Mr. Zeitzius: I think the document will speak for 
itself and I do not wish to make any additional obser- 
vations. 

The Court: All right. 

Mr. Zeitzius: May I next offer into evidence the 
photostatic copy of Form 1040C filed by Mr. Mertens on 
September 7, 1938, which the government counsel has 
agreed [19] to furnish. 

The Clerk: Plaintiff’s Exhibit 5, 

Mr. Mitchell: Is this it? 

Mr. Zeitzius: Yes. I understand that this will be 
marked Plaintiffs’ Exhibit 5, the document I[ just re- 
ferred to. 

The Clerk: So marked. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 5, and received in evidence. ) 
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Price WATERHOUSE & Co, 


Seed WIE INTER SOS bos 
T.C 8 WINN OSE ES 


. September 7 1938 


Collector of Internal Revenue, 
939 South Broadway, 
Los An,eles, California. 


Dear Sir: 


FERNARD 2URTENS 
VICTORING CATA NU RU UUhD LeRTENS 

There igs enclosed a scnedule showing tne 
data for determining tne income tax liabiiity of 
Mr. und Lra. wertens to date of departure of Lr. 
Mertens, September 14 1938. It will be noted that 
the income from profession includes an item of 
$40,017.41 entitled "1938 Federal income tax claimed 
by Collector of Internal kevenue to be ‘constructively 
received’ from Loew's Incorporated." Tnis item rep- 
resents the amount your office estimates is payable 
by Loew's Incorporated to Lr. and Mra. Mertens on 
account of the contract of employment with the company. 


It has been contended on benalf of the tax- 
payers that the amount payaole by Loew's Incorporated 
cannot be determined until after the end of 1938 and 
should not be included in computing the taxable income 
of Mr. and hires. Mertens for 1938; rowever, your office 
has ruled that this amount must be included and the 
tax paid thereon before Mx. Mertens' sailing permit 
will be issued. 


Yeurs very truly, 


a LWecRe Rewer Co . 
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J. Re @epte, pet on behalf of messre. 
Price, Waterncuge & Co., vSO0 West Sixth Street, Los 
An-zeles, Ca:ifcrnia, as aavisor to wr. and ire. 
Fernana ertens, affirms tiat he prepared tne attacned 
atatement on tne »vasis of informaticn furnished by 
Mr. and .&©s. lliertens and .oew’s Incorporated and that 
to the best of his knowle.ge and belief tne information 
tnerein is true and correct although he does not know 


of nis own knowledge tnat all of the statements therein 


a - Whe 


Subscribed and sworn to before me 


are true and correct. 


this 6th day of September 19238. 


NOTARY PUBLIC in and for the County 
of Los Angeles, State of California 
My Commission Expires November 20, 1939. 
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Fernand Mertens, etc. et al. 79 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Pltf. Exhibit 5. Date 3/30/44. No. 5 in Evidence. 
Sienk, U. >. Wistrict Court, Sou. Dist. of Calif. L. J. 
Somers, Deputy Clerk. 


Mr. Zeitzius: I now wish to call the Court’s atten- 
tion to the fact that Plaintiffs’ Exhibit 5 included as part 
thereof a photostat of a letter dated September 7, 1938, 
to the “Collector of Internal Revenue,” by Price-Water- 
house & Co., together with the schedules and information 
referred to in that letter, consisting of two additional 
pages. 

As Plaintiffs’ Exhibit 6 I offer into evidence— 

Mr. Mitchell: May I see that? 

Mr. Zeitzius: -—Form 1040C referred to in para- 
graph 9 of the stipulation. 

Mr. Mitchell: The taxpayer’s copy. 

Mr. Zeitzius: Which is the taxpayer’s copy of the 
document offered as Plaintiffs’ Exhibit 5. 

The Clerk: Plaintiffs’ Exhibit 6. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 6, and received in evidence. ) 
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[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Pitf. Exhibit No. 6 in Evidence. Date 3/30/44... Clerk, 
Wes, istrict Court, Sou. Dist. of Catf. Louts J. Somers, 
Deputy Clerk. 


Mr. Zeitzius: As Plaintiffs’ Exhibit 7 I offer the 
original copy of Form 1040C filed on September 7, 1938, 
by [20] Mr. Mertens. 


The Clerk: <A photostat, Plaintiffs’ Exhibit 7. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 7, and received in evidence. ) 
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AFFIDAVIT 4 


Fear (or affirm) that this return ‘including any accompanying scheduies and statements) has been exramined by me/us, and 
of my/our knowledge and belicf is a true, correct, and complete returu, made In good faith, for the taxable period stated, 
) the applicable revenue acts and the regulations issued thereunder. 


Gar €c ee ? pigs r 7 " 
ee gh & a 
2a) 4 t A ‘ + , oe i Ye aw 
and sworn to by me wae. ; yl pale : —— 
aahne Lf 2 1 awn a eae eo 
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aye en were. eee cape * DLL y ae ts this Is « joint return (not made hy en agent) It must be signed by Doth tuwheaad 
Pranstare sad UR of stew eAmdalnorang enh? find wile and sworn to hetare a proper officer hy Ube spouse preparing the return, of if 
Ge bY aR agent most be acoomnpanied by power of attorney. neither o¢ both prepare the return by both spouses, 


CERTIFICATE OF COMPLIANCE 
prtifies that the above-named individual(s) bas (haved) satisfied ali United States Income, war-profita, and excess-profite tax 


with reapert to income reeeived or to be received, rmined as neariy ag may be, up to and inchidting the intende:t date of 
ndicated above, according to all infornstion’availatilo tu mv'st this date. , 
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i, Victorine Catherine Renourd Lertzns, residins at 
10425 bilshire Boulevard, Beverly :‘ills, Califomiu, beine un- 
able by reason of continuous absence from the United States 
since June 29 1938 to make the income tax return required to 
be filed by me for the taxable year 1938, have made, constitated 
and appointed, and, by these presents, do make, consitute and 
appoint my husband, sernand Mertens, a resident of the United 
States, whose address is 10425 Wilshire 3oulevard, Beverly 
Hills, California, my true and lawful attorney for me and in 
my name, place and stead, to execute and to file the income 
tax return required by any Act or Acts of Congress to be made 


by me for the taxable year 1938. 


waif 


re 
Victorine Catherine Xenourd hLiertens 


2 7 { a £24. t 
Dated at * — 
ads portend Mee 
LOH ea 


Pepe 44. 


] 
this / é day of 1938. 


é 


Executed in presence of: 


Acknowledged before me this 
day of 1938. 


(Title) 


° 
~ 
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endorsed Cast No; 3002. Mlertens vs. Rogan. 
Pitfs. Exhibit 7. Date 3/30/44. No. 7 in Evidence. 
Giese U. 5S. District Court. Sou. Dist. of Calif. Louis 
J Somers, Deputy Clerk. 


Mr. Zeitzius: 1 next offer into evidence taxpayer’s 
copy, in photostatic form, of Form 1040C, filed by Mrs. 
Mertens on September 7, 1938. 

Mr. Mitchell: May the record show that. Exhibits 6 
and 8 also contain the certificate of compliance as well as 
the Commissioner’s determination or termination of tax- 
able period? 

Mr. Zeitzius: We ask that the return should speak 
for itself. 


The Court: He merely is calling the Court’s attention 
to the contents, that is all. Whatever is in the certificate 
speaks for itself. 


Mr. Zeitzius: Yes. J want to call attention to the 
fact that— 

The Court: The legal effect of it is a different pro- 
position. 

Mr. Zeitzius: We find that these three returns are 
signed by the taxpayer and there is no receipt of acknowl- 
edgment by it of the taxpayer. 1 call attention to that 
fact. It may or may not be significant in the light of the 
evidence which will develop. 

The Court: I don't know what you mean. Each of 
them [21] swore to the affidavit. 
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Mr. Zeitzius: You will notice, your Honor, that I am 
calling attention to the fact there is fine print requiring 
the acknowledgment by the taxpayer. I do not know at 
the moment that this is going to be important. How- 
ever, as long as Mr. Mitchell called your attention to it, 
I also wanted to call attention to that fact. 

Mr. Mitchell: If the Court please, these two docu- 
ments, I think the record should certainly show, in the 
light of what counsel says, were furnished by plaintiffs 
and not by the government. 

Mr. Zeitzius: That is right. 

Mr. Mitchell: Because the government has no copy 
of them. 

Mr. Zeitzius: That is correct. 

Mr. Mitchell: If there is any question about them 
having been delivered to the taxpayers, then I will object 
to their admission. 

Mr. Zeitzius: No; we do not question that those are 
true copies of the papers delivered to the taxpayers. 

The Court: 1 see right. 


(The document referred to was marked Plaintiffs’ Ex- 


hibit 8, and received in evidence.) 
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‘we swear (or affirm) that this return (including any accompanying schedules and statements) has been examined by me/as, and to 
st of my/our kno@ledge and behef is a true, correct, and complete return, made In good faith, for the taxable period stated, puravant 
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Peudorsed|: Case No. 3002 Piti. Exhibit No. 8 in 
Evidence. Date 3/30/44. Clerk, U. S. District Court. 
Sou Dist. wi Calif. L. J. Somers, Deputy Clerk. 


Mr. Zeitzius: Referring now to paragraph—oh, I 
want to make a correction. The four returns, or, rather, 
the four last documents offered, are all returns filed 
IZ \eceptember 7, 1938. They are reterred to in para- 
graph 11 of the stipulation and not paragraph 9 as I have 
stated. 

The Court: All right. 

Mr. Zeitztus: Paragraph 12 of the stipulation states 
that the refund claims filed on March 5, 1940, will be 
offered into evidence. | therefore offer into evidence as 
Plaintiffs’ Exhibit 9 the photostatic copy furnished by 
the government of the claim for refund filed by Mr. 
Mertens, which is a photostat of the original refund claim 
as filed, together with the supporting schedules attached 
thereto. 

The Court: It may be received as 9. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 9, and received in evidence. ) 
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[PLAINTIBRS EXEMBIT 9) 
United States [Crest] of America 


[ Written]: Claim 


TREASURY DEPARTMENT 
Washington 
July 22, 1943 
Pursuant to the provisions of Section 661, Chapter 17, 
Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of Claim for Refund of 
$9,199.65 income tax for 1938 (with statement, schedules 
and affidavit attached) filed by F. Mertens (Fernand 
Mertens) c/o Loew’s Incorporated, Culver City, Cali- 
fornia, on file in this Department. 


In Witness Whereof, I have hereunto set my hand. 
and caused the seal of the Treasury Department to be 
afhxed, on the day and year first above written. 


By direction of the Secretary of the Treasury: 
| Seal ] F. A. Birgfeld 
F. A. Birgfeld 
Chief Clerk. Treasury Department. [91] 


(Plamtitfs exhibit /) 
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nineteen 
The deponent, being duly aworn according to law, deposes and says that this etatement ia made on behalf of the texpe: named 
ad that the facts given below are true and complete: i 7 


Theatrict in which return (if any) wae filed_. eixth. California. BW noite nwcicc causiaene ee cueeeenn cee: . wen. a 
Period cif for income tax, make separate form foreach taxanle year) from _ VADUETY._ 1. ., 19. 38, to December 31 19. 38. 
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The tame within which this claim may be iegally filed expires, under Hettion wo stateneteencnsevenseceeee Of the Revenues Act of 19. 
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The deponent verily believes that this claim should be allowed for the following reasons: 


Statement attached 


(Attach bedter-ster shrews {ft apace te net oe Micdemt) 
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COMMITTEE ON CLAIMS 
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Amount claimed... $....0022... i a 3 es ace, 


Amount allowed... $.............- -_ 0 Ea ae cs a. 


x 


Amount rejected... 8_........ 0... PT, 


INSTRUCTIONS : 


1, The claim must set forth in detail and under oath each ground upon which {t is made, and facts gufficient to apprize the Com 
ssioner of the exact basis thereof, 


2. The claim should be sworn to by the taxpayer, If possible. Whenever it is necessary to have the claim executed by an attornes 
agent, on behalf of the taxpayer, an authenticated copy of the document specifically authorising exch agent or atterney to aign thi 
im on behalf of the taxpayer shall accompany the claim. The oath will be administered without charge by any collector, deputy ool 
tor, or internal revenue agent. 

8. If a return Is filed by an Individual and a refund claim is thereafter filed by a legal representative of the deceased, certified cople 
the letters testamentary, letters of administration, or other similar cvidenoo must be annexed to the claim, to show the authority o 
ype administrator, or other fiduciary by whom the claim is filed. Tf an executor, administrator, guardian, trustee, receiver, a 
er fiduciary files a return and thereafter refund ciaim is filed by the same fiduciary, documentary ovidence to establish the Jegal authority 


the fiduciary newd not accompany the ciaim, provided a statement {s made on the claim showing thet the return wae filed by the fiduslar; 
d that the latter ia still acting. 


4. Where the taxpayer is a corporation, the claim shall be signed with the corporate name, a is by-the cignature.and title of ths 
heer having authority to sign for the corporation. e a . 
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(Plaintiffs’ Exhibit 9) 

Fernand Mertens (known professionally as Fernand 
Gravet) entered into a contract with Loew’s Incorporated 
for his services in a motion picture “The Great Waltz.” 
Under the terms of the contract Mr. Mertens was to be 
paid $120,000 and the company agreed to reimburse him 
for any Federal income taxes lawfully assessed because of 
his earnings from “The Great Waltz.” For the purpose 
of determining taxpayer’s income tax liability at the date 
oi departture of Mr. Mertens, September 14, 1938, in- 
formation was filed with the Collector of Internal Revenue 
at Los Angeles showing community net income for the 
period of $113,938.37. The Collector’s office was in- 
formed of the terms of Mr. Mertens’ contract with 
Loew’s Incorporated and it was explained that no obliga- 
tion existed under the contract to reimburse Mr. Mer- 
tens for the taxes until after the close of the calendar 
year 1938 because it was impossible to determine the 
amount of Federal income taxes on the income involved 
until after the close of the taxable period. 


The Collector’s office however considered as income 
“constructively received” in 1938 an amount of $40,017.41 
representing the amount the Collector’s office estimated 
would be payable by Loew’s Incorporated to Mr. and Mrs. 
Mertens as reimbursement for Federal income taxes un- 
der the terms of the contract. It is contended that this 
amount was not “constructively received” in 1938 and 
should be excluded in computing taxpayer’s income for 
that year. 


There are attached (1) three schedules showing the in- 
come and deductions of Mr. and Mrs. Mertens for the 
year 1938; (2) a reconciliation of the net income shown 
by these schedules with the net income shown by the 
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( Plaintiffs’ Exhibit 9) 

data filed with the Collector of Internal Revenue to obtain 
a compliance certificate (sailing permit) to date of Mr. 
Mertens’ departure from the United States, September 
14, 1938 and (3) computations of indicated overassess- 
ments. 


Claim is hereby made for refund of the indicated over- 
assessments with interest as provided by law. [94] 


FERNAND MERTENS 
(Known professionally as Fernand Gravet) 


VICTORINE CATHERINE RENOURD MERTENS 
1938 INCOME TAXSREDTURNS 


Summary of Income and Deductions 
Reported by 
Total Husband Wife 
Income = 
(schedules attached ) 
Salaries and other 
compensation for 
personal services $114,691.77 $57,345.89 $57,345.88 
Rents 473.40 236.70 236.70 
Loss from farm Cha) (7.89) (7.89) 


Total income $115,149.39 $57,574.70 $57,574.69 


Deductions 
(schedules attached ) 
Contributions $ 10.00 $ 5.00 $ 5.00 
Taxes 1,404.22 702.11 702 


Total deductions $ 1.414.22 $ 707.11 $ 707.11 
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( Plaintiffs’ Exhibit 9) 
Net income for 


Federal returns $113,735.17 $56,867.59 $56,867.58 


Add — California in- 


come tax 88.08 44.04 44.04 


Net income for 


California returns $113,823.25 $56,911.63 $56,911.62 


FERNAND MERTENS 
(Known professionally as Fernand Gravet) 


VICTORINE CATHERINE RENOURD MERTENS 


1938 INCOME TAX RETURNS 


Income 


Salaries and other compensation for personal 
services : 
Loew’s Incorporated, Culver City, Cali- 
fornia— 
Salary $120,000.00 
1938 California unem- 
ployment insurance 


taxes 1212336 
1938 Federal old age 
benefits tax 30.00 
$121,242.30 


Warner Bros. Pictures, Inc., Burbank, 
California— 


Salary - $ 4,375.00 
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Federal old age benefits 
tax 

1938 California unem- 
ployment insurance 
taxes 

1937 Federal income 
tax 

1938 Federal income 
tax 

1938 California income 
tax 


Less—Business expenses: 


Commission paid agent 


Wardrobe—50% of $298.90 


Books and records for research 


Studio valet (salary $479— 
expenses, mostly meals, 
$102.40) 

Gratuities to studio employees 

Wigs, make-up supplies, etc. 

Publicity 

Telephone calls to France on 
business 

Dental and skin treatments, 
including $250 for special 
Set of teeth for ‘picture 
“The Great Waltz 

Dues, Screen Actors Guild 


30.00 


98.54 
4,592.06 
1,020.41 


88.08 


$ 12,437.50 


149.45 
18.28 


581.40 
19.28 

69232 
507255 


1,170.50 


102 S35 
75.00 


10,204.09 


$131,446.39 
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Automobile expenses: 


Chauffeur’s salary 


and meals $ 915.90 
Gas and oil $188.66, 

parking, etc. 

$23.30 211.96 


Insurance—total for 
year commencing 
April 1938 $102.71, 
nine-twelfths thereof 77.03 
Depreciation of Pack- 
ard sedan at 25% 
per annum— 
Cost, April 
1938 $1,800.00 


Depreciation for 
nine months 337.50 


$1,542.39 


Less—One-half thereof 


allocated to personal 
use 


77 ee 


97 


16,754.62 


$114,691.77 
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FERNAND MERTENS 
(Known professionally as Fernand Gravet) 


VICTORINE CATHERINE RENOURD MERGE 
1938 INCOME TAX RETURNS 


Rents: 
Rentals from flats in Paris 25,000 francs 
Expenses for year 7,000) francs 
Net income for year 18,000 francs 


Converted at $.0263 (rate 
at December 31 1938, 
I. T. 3247) equals $ 473.40 


oss irom: anim 


Farm income 10260 francs 
Expenses for year 10,800 francs 
Net loss for year (600) francs 
Converted at $.0263 as above $ (15.78) 
Deductions 
Contribution— 
Mt. Sinai Hospital $ 10.00 
Taxes: 
California unemployment insurance taxes $1,310.84 
Federal tax on telephone messages 530 


Total for California income tax return $1,316.14 
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Add-—California income tax 88.08 
Total for Federal income tax return $1,404.22 
[97] 


FERNAND MERTENS 
(Known professionally as Fernand Gravet ) 


VICTORINE CATHERINE RENOURD MERTENS 
1938 CALIFORNIA INCOME TAX RETURNS 
ee eee 


Reconciliation of net income reported in attached returns 
with data filed with Collector of Internal Revenue at 
Los Angeles for purpose of obtaining compliance cer- 
tificate (sailing permit) to date of departure of Fer- 
nand Mertens from the United States, September 14 
1938. 


Net income for Federal return, per attached 
schedule . SiS 7 Sool 7, 


1938 Federal income tax claimed by Col- 
lector of Internal Revenue to be “con- 
structively received” from Loew’s Incor- 


porated 40,017.41 
Gratuities to studio employees 119.28 
Dental and skin treatments 779515 
Additional automobile expenses: 

Insurance $ 25.68 

Depreciation 122556 


$138.18 
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Less—One-half thereof  allo- 


——_— 


cated to personal use 69.09 
69.09 
Adjustment of rents: 
Per data filed with Collector $591.73 
Per attached schedules 473.40 
118.33 
Loss from farm 15.78 
Net income per data filed with Collector of 
Internal Revenue $154,850.21 
[98] 


FERNAND MERTENS 
VICTORINE CATHERINE RENOURD MERTENS 
1938 FEDERAL INGOME TAXES 


Computation of Indicated Overassessments 


Mr. Mrs. 
Mertens Mertens 

Net income per attached schedule $56,867.59 $56,867.58 
Personal exemption (850.00) (1,650.00) 
Credit for dependents (800.00 ) 

Surtax net income $55,217.59 $55e2ieee 
Earned income credit 1,400.00 1,400.00 
Normal tax net income $53,817.59 SSS 
Surtax $ 9,317.45 $ 9,317.45 


Normal tax 245270 2, (52ene 
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Total tax $11,470.15 $11,470.15 
Previously paid or withheld at 
source 20,669.80 20,669.80 
Indicated overassessments $ 9,199.65 $ 9,199.65 
[99] 
State of California ) 
) ss 


County of Los Angeles ) 

J. R. White, acting on behalf of Messrs. Price, Water- 
house & Co., 530 West Sixth Street, Los Angeles, Cali- 
fornia, as advisor to Fernand Mertens, affirms that he 
prepared the attached claim for refund showing over- 
assessment of Federal income taxes for 1938 in the 
amount of $9,199.65 and that to the best of his knowledge 
and belief the statements therein are true and correct, 
although he does not know of his own knowledge that all 
of the statements therein are true and correct. 


J. R. White 
J. R. White 
Subscribed and sworn to before me this 2nd day of 
Wray 1239, 
| Seal] Elsie Evershed 


Notary Public in and for the County of Los Angeles, 
State of California 


My Commission Expires November 20, 1939 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. Ptf. 
Exhibit 9. Date 3/30/44. No. 9 in Evidence. Clerk, 
U.S. District Court, Sou. Dist. of Calif. Louis J. Somers, 
Deputy Clerk. [100] 
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Mr. Zeitzius: Your Honor may be interested in read- 
ing the third page which relates to the grounds. 

The Court: All right; I will look at that. 

Mr. Zeitzius: As Plaintiffs’ Exhibit LO— 

Mr. Mitchell: Does counsel want the wife’s claim to 
be introduced ? 

Mr. Zeitzius: Yes, please. The Plaintiffs offer into 
evidence the photostatic copy of the original of the’claim 
for refund referred to in the stipulation, filed by Mrs. 
Mertens on March 5, 1940, together with the attached 
schedules and papers. 

The Clerk: 10. 

(The document referred to was marked Plaintiffs’ Ex- 


hibit 10 and received in evidence.) [23] 
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[PLAINTIFFS’ EXHIBIT 10] 
United States [Crest] of America 
| Written]: Claim 
TREASURY DEPARTMENT 
Washington 
July 22, 1943 
Pursuant to the provisions of Section 661, Chapter 17, 
Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed is a true copy of Claim for Refund of 
$9,199.65 Income Tax for 1938 (with affidavit, state- 
ment and schedules attached), filed by Victorine Catherine 
Renourd Mertens c/o Loew’s Incorporated, Culver City, 
fornia, on file in this Department. 


In Witness Whereof, I have hereunto set my hand, 
and caused the seal of the Treasury Department to be 
affixed, on the day and year first above written. 


By direction of the Secretary of the Treasury: 


[ Seal ] F. A. Birgfeld 
F. A. Birgfeld 
Chief Clerk, Treasury Department [101] 


(Flamtys txhibit 1Q) 


CLAIM 


TO BE FILED WITH THE COLLECTOR WHERE ASSESSMENT WAS MADE OR TAX PAID 


ret willl indicate in the block below the kind of claim filed, and Allin the certificate (ormRgrows Manr 


(Dew received) 


ina REFUND oF Tax ILLEGALLY COLLECTED. 
[ RerUNnDd or AMOUNT Par ror Stamps Unusen, o8 Usep tn Ereor orn EXcesy. 
ABATEMENT OF TAK ASSESUED (not applicable to estate or income taxes). 


July 246-1938 List 
eee... Sept. ~—° List, 
BOPUaLig @F France Tite oF Bae a ‘ 

ounry or .LOS ANCL OS sags: sre gencmel oh ini UNITED sae a abit hrca s we 

Name of yee or 

purchaser “ 7 Rees 

TYPE fe) > 8 Yp 
OR Business ~ 0202 Mashineton Boulevard. Culver City, California 

Onna STO) eel chee een HESS 5c 2 : 


The deponent, being duly sworn according to isw, deposes and says that this statement is made on behalf of fie taxpayer named 
d that the facts given below are true and compiéte: ane 


District in which return (if any) was filed... wo. eth Cabiformia 2 ee 


Period (if for income tax, make separate form for each taxable year) from JQNUBry..1._..,1998., December onl 1938 
Character of assessment or tax... Federal income tax 8 oo eee 


Amount of assessment, $20,669.80 ae ; dates of payment .. June. mon “1938, Sap ie. AZ, 1938 
Date stamps were purchased from the Onaianations ee ee 


Amount to be refunded OF. Such Amount_as is. legally. refundable .__s 219968 - 
Amount to be abated (not applicable to income or estate taxes) ._.....-.-- Saaecccas store etree $ rere eee 
The time within which this claim may be legally filed expires, tan — bemii5):is 38 Ce of itive Rete Act of 19... 


ligase crn a ean a 


The deponent verily believes that this claim should be allowed for the following reasons: 
ee 
Statement attached 


(A ltaet better-ches showw H ypace is met wa Mictoat) 


- Bigned up Spe ant 
a day 6 <b htatSeen.f /.. _ M bAdeicl’ 


edministering 
TOUN R, Wood (SEE INSTRUCTIONS ON REVERSE SIDE) 
Vice-Conaul of the Uae States 


atime 


@f America at Paria, brsnce 


| (fb PATTIULIES SL ATIIVDIL 1) 


CERTIFICATE 


I certify that an examination of the recorde of this office shows the following facta as to the assessment a 
yayment of the tax: 


AccoUMT r No. ow 


Character of sanssament 


and period covered vos 


Month 


Page Line 


— 


ng ee wh css bec saeenane nee . 
“Ra iin ylenc- | Spe 2 


Sh lk rh nn oan <dcuggg tmmmemmaienea ic eae as patie med eee 


£ | i a NE A Se 
Pa Pees... i IT ..4.. 1338 met! 260. a ae 17,423. te d 


= a SRS eet MG vel De | andl 


NEETU. one Sree wan case nn enn wr ee ee 


het 
ee RRETECIOR ‘of Can 


Claln examined by— 


—— ae. Amount claimed... $.......0...---. os ee: a ee: ee 
Claim approved by— : 
Amount allowed... $...0.0.0..0-.-... . veces ooo eee ae 
Amount rejected... $8.2... ...2.....-- San 6 Hees oN E = o eS se 
INSTRUCTIONS 


1. The claim rust set forth in detail and under eath each ground upon which it is made, and facts sufficient to apprise the Co 
slesioner of the exact basia thereof. 


2. The claim should be sworn to by the laxpaver, if possible. Whenever it is necessary to have the elaim executed hy an attorn 
r agent, on behalf of the taxpsyer, an authenticated copy of the decuuent specifically authorizing such agent or attorney to agn t 
laim on behalf of the taxpayer shall accompany the clan. The oath wall be administered withuut charge by any collector, deputy c 
sctor, or internal revenue agent. 
3. If a return is filed hy an individual and a refund claim is thereafter filed by a legal representative of the deceased, certified cop 
f the letters testamentary, lettere of administration, or other similar evideuce must be annexed to the elaim, to abow the authority 
he executor, adntinistrator, or other fiduciary bey whom the chain is fled. Tf an exerutor, administrator, guardian, trustee, receiver, 
ther fiduciary files a return and thereafter refund claim as fled bs the same fiduciary, documentary ev idence to establish the legal author 
f the fiduciary need not accompany the clu, provided a statement is made on the clair showing that the return was filed by the fidueis 
nd that the latter is still acting. 
«4. Where the taxpaver ia a corporation, the claim shall be signed with the corporate name, followed by the signature and title of 1 
ficer having authority to sign ie the —— 


? 5 4 nevenmewrt rpretee cere | H~14704 
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State of California ) 

) ss 
County of Los Angeles ) 

J. R. White, acting on behalf of Messrs. Price, Water- 
house & Co., 530 West Sixth Street, Los Angeles, Cali- 
fornia, as advisor to Victorine Catherine Renourd Mer- 
tens, affirms that he prepared the attached claim for re- 
fund showing overassessment of Federal income taxes 
for 1938 in the amount of $9,199.65 and that to the 
best of his knowledge and believe the statements therein 
are true and correct, although he does not know of his 
own knowledge that all of the statements therein are 
fiterand correct. 

J. R. White 
J. R. White 


Subscribed and sworn to before me this 2nd day of 
May 1939. 
Elsie Evershed 
Notary Public in and for the County of Los Angeles, 
State of California 


My Commission Expires November 20, 1939 [104] 


Fernand Mertens (known professionally as Fernand 
Gravet) entered into a contract with Loew’s Incorporated 
for his services in a motion picture “‘The Great Waltz.” 
Under the terms of the contract Mr. Mertens was to be 
paid $120,000 and the company agreed to reimburse him 
for any Federal income taxes lawfully assessed because 
of his earnings from “The Great Waltz.” For the pur- 
pose of determining taxpayer’s income tax liability at 
the date of departure of Mr. Mertens, September 14 
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1938, information was filed with the Collector of Internal 
Revenue at Los Angeles showing community net income 
for the period of $113,938.37. The Collector’s office was 
informed of the terms of Mr. Mertens’ contract with 
Loew’s Incorporated and it was explained that no obliga- 
tion existed under the contract to reimburse Mr. Mertens 
for the taxes until after the close of the calendar year 
1938 because it was impossible to determine the amount 
of Federal income taxes on the income involved until after 
the close of the taxable period. 

The Collector’s office however considered as income 
‘constructively received” in 1938 an amount of $40,017.41 
representing the amount the Collector’s office estimated 
would be payable by Loew’s Incorporated to Mr. and 
Mrs. Mertens as reimbursement for Federal income taxes 
under the terms of the contract. It is contended that this 
amount was not “constructively received” in 1938 and 
should be excluded in computing taxpayer’s income for 
that year. 


There are attached (1) three schedules showing the 
income and deductions of Mr. and Mrs. Mertens for the 
year 1938; (2) a reconciliation of the net income shown 
by these schedules with the net income shown by the data 
filed with the Collector of Internal Revenue to obtain a 
compliance certificate (sailing permit) to date of Mr. 
Mertens’ departure from the United States, September 14 


1938 and (3) computations of indicated overassessments. 


Claim is hereby made for refund of the indicated over- 


assessments with interest as provided by law. [105] 
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FERNAND MERTENS 
(Known professionally as Fernand Gravet) 
VICTORINE CATHERINE RENOURD MERTENS 
1938 INCOME TAX RETURNS 
Summary of Income and Deductions 
Reported by 
Total Husband Wife 
Income 
(schedules attached ) 
Salaries and other 
compensation for 
personal services $114,691.77 $57,345.89 $57,345.88 
Rents 473.40 236.70 236.70 
Loss from farm (15:78) (7.89) Cee) 


Total income $115,149.39 $57,574.70 $57,574.69 


Deductions 
(schedules attached) 
Contributions $ 10.00 $ 5008S 5.00 
Taxes 1,404.22 02 702.11 


Total deductions $ 1,414.22 $ 707.11 $ 707.11 


Net income for 
Federal returns $113,735.17 $56,867.59 $56,867.58 
Add—California 
income tax 88.08 44 04 44.04 
' Net income for Cali- 
fornia returns $113,823.25 $56,911.63 $56,911.62 
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( Plaintiffs’ Exhibit 10) 
FERNAND MERTENS 
(Known professionally as Fernand Gravet) 


VICTORINE CATHERINE RENOURD MERTENS 
1938 INCOME TAX RETURNS 


income 
Salaries and other compensation 
for personal services: 
Loew’s Incorporated, Culver 
City, California— 
Salary $120,000.00 


1938 California unem- 
ployment insurance 


taxes ie 5EZ 30 
1938 Federal old age 
benefits tax 30.00 
$121,242.30 


Warner Bros. Pictures, Inc., 
burnbanken@aliiornia— 


Salary $ 4,375.00 
Federal old age benefits 
tax 30.00 


1938 California unem- 
ployment insurance 


taxes 98.54 
1937 Federal income 
tax 4,592.06 


1938 Federal income 
tase 10204] 
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1938 California income 
tax 


Less—Business expenses: 


Commission paid agent 

Wardrobe—50% of $298.90 

Books and records for re- 
search 

Studio valet (salary $479— 
expenses, mostly meals, 
$102.40) 

Gratuities to studio employees 

Wigs, make-up supplies, etc. 

Publicity 

Telephone calls to France on 
business 

Dental and skin treatments, in- 
cluding $250 for special set 
of teeth for picture, “The 
Great Waltz” 

Dues, Screen Actors Guild 


Automobile expenses: 


Chauffeur’s salary 

and meals $ 915.90 
Gas and oil $188.66, 

parking, etc.. $23.30 211.96 


88.08 


$ 12,437.50 


149.45 

18.28 
581.40 
119.28 


O8Z 
S5)/ a) 


1,170.50 


102515 
75.00 


Lil 


10,204.09 


$131,446.39 
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Insurance—tota] for 
year commencing 
April 1938 $102.71, 
nine-twelfths thereof 77.03 
Depreciation of Pack- 
ard sedan at 25% 
per annum— 
Cost, April 
1938 $1,800.00 
Depreciation for 
nine months 337250 


$1,542.39 


Less-—One-half thereof 
allocated to personal 


use I7VA9 
16,754.62 


$114,691.77 


FERNAND MERTENS 
(Known professionally as Fernand Gravet) 
VIVTORINE CATHERINE RENOURD MER 
1938 INCOME TAX RETURNS 
Rents: 
Rentals from flats in Paris 25,000 francs 
Expenses for year 7,000 francs 
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Net income for year 


18,000 


Converted at $.0263 (rate 
at December 31 1938, 


francs 


I. T. 3247) equals $ 473.40 
Loss from Farm: 
Farm income 10,200 francs 
Expenses for year 10,800 francs 
Net loss for year (600) francs 
Converted at $.0263 as above $ (15.78) 
Deductions 
Contribution— 
Mt. Sinai Hospital $ 10.00 
Taxes: 
California unemployment insurance taxes $1,310.84 
Federal tax on telephone messages 5.30 
Total for California income tax return $1,316.14 
Add-—California income tax 88.08 
Total for Federal income tax return $1,404.22 
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FERNAND MERTENS 
(Known professionally as Fernand Gravet) 


VICTORINE CATHERINE RENOURD MEETES 
1938 CALIFORNIA INCOME TAX RETURNS 


Reconciliation of net income reported in attached returns 
with data filed with Collector of Internal Revenue 
at Los Angeles for purpose of obtaining compliance 
certificate (sailing permit) to date of departure of 
Fernand Mertens from the United States, September 
14 1938. 

Net income for Federal return, per attached 

schedule $113; 7358 

1938 Federal income tax claimed by Collector 

of Internal Revenue to be ‘‘constructively 


received” from Loew’s Incorporated 40,017.41 
Gratuities to studio employees 119°28 
Dental and skin treatments 775M 
Additional automobile expenses: 

Insurance $ 25.68 

Depreciation 112750 

$138.18 

Less-—One-half thereof allocated 

to personal use 69.09 

69.09 
Adjustment of rents: 

Per data filed with Collector Soles 

Per attached schedules 473.40 
1TSi33 


Loss from farm 15.78 
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Net income per data filed with 
Collector of Internal Revenue $154,850.21 


FERNAND MERTENS 
VICTORINE CATHERINE RENOURD MERTENS 
1938 FEDERAL INCOME TAXES 


Computation of Indicated Overassessments 


Mr. Mrs. 
Mertens Mertens 

Net income per attached schedule $56,867.59 $56,867.58 
Personal exemption (850.00) (1,650.00) 
Credit for dependents (800.00) 
Surtax net income - $55,217.59 $55,217.58 
Earned income credit 1,400.00 1,400.00 
Normal tax net income $53,817.59 $53,817.58 
Strtax $ 9,317.45 $ 9,317.45 
Normal tax 2152270 2,152.70 
ietalitas $11,470.15 $11,470.15 
Previously paid or withheld at 

source 20,669.80 20,669.80 
Indicated overassessments $ 9,199.65 $ 9,199.65 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Plti. Exhibit 10. Date 3/30/44. No. 10 in Evidence. 
ey U. Se Pismict Court, Sou. Dist. of Calif. Louis 
J. Somers, Deputy Clerk. [110] 
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Mr. Zeitzius: All right. I shall offer at this time, 
with the request that we be permitted to withdraw them 
to make copies or photostats— 

Wine (Ceiees vail jeuseey: 


Mr. Zeitzius: -—as one batch, entitled Plaintiffs’ Ex- 
hibit 11, consisting of the following documents: A, the 
original letter of November 8, 1940, to the Plaintiff 
Mertens, Fernand Mertens, from Internal Revenue Agent 
in Charge, Sullivan, together with the enclosure referred 
to therein as the “report of the examination” of his in- 
come tax return. 

The Court: All right. 


Mr. Zeitzius: B, a similar letter, with a similar report, 
addressed to Mrs. Mertens, plaintiff, by the acting internal 
revenue agent in charge, Sullivan; 

C, a letter addressed to Mr. and Mrs. Mertens by [25] 
Internal Revenue Agent in charge, Martin, dated Decem- 
ber 9, 1940; 

D, a letter dated February 5, 1941, addressed to Mrs. 
Mertens by Internal Revenue Agent in Charge, Martin; 

E, a similar letter of the same date, addressed to Mr. 
Mertens by Internal Revenue Agent in Charge, Martin; 

F, I think is next, a letter dated February 26, 1941, 
addressed to Mr. J. R. White, who is referred to in the 
powers of attorney attached to the stipulation of facts, 
signed by the head of the technical staff of the Pacific 
Division of the Offce of the Commissioner of Internal 
Revenue; 

G, the next letter, letter of October 17, 1940, addressed 
to Mr. and Mrs. Mertens. 

iite Clerk: Vls that 407 

Mr. Zeitzius: 1940, signed by the Acting Internal 
Revenue Agent in charge, Sullivan. 
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Mr. Mitchell: The defendant has no objection to— 
by the way, defendant Widow Rogan has no objection to 
these documents that are just offered, but does not concede 
the correctness of all of the legal and factual conclusions 
contained therein. 

ies Court: All right. 

(The documents referrred to were marked Plaintiffs’ 
Exhibit 11, and received in evidence.) [26] 


PSeSINTIFES EXHIBIT 11] 


NOTICE 
This Is a Copy of the Report of the Examiner of 
Your Income Tax Return. It Is an Important Docu- 
ment and Should Be Carefully Preserved. 
[ Crest ] 
Office of 
Internal Revenue Agent in Charge 


Los Angeles Division 
Phone: MAdison 7411. 


TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Twelfth Floor, U. S. Post Office and Courthouse 
Los Angeles, Calif. 

October 17, 1940. 

[Stamped]: Referred to JRW No. 66128 Received 
Oct 18 1940 Answered JRW 10/22/40 Passed for Fil- 
ing W 
Mr. Fernand Mertens, 

Mrs. Victorine Mertens, 

c/o Price Waterhouse & Co., 
530 West 6th Street, 

Los Angeles, California. 
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In re: 1938 Income Tax. 


Attention: Mr. White. 
Sir and Madam: 


Reference is made to the 1938 income tax returns and 
to claims for refund. 


The claims are based on the statement that the Collec- 
tor’s office erroneously considered as income “‘construc- 
tively received” in 1938 the amount of $40,017.41, rep- 
resenting estimated Federal Income Taxes payable by 
Loew’s Incorporated to taxpayers under the terms of a 
contract. 


The statement is made that no obligation existed un- 
der the contract to reimburse Mr. Mertens for the taxes 
until after the close of the calendar year 1938 because 
it was impossible to determine the amount of Federal 
taxes on the income until after the close of the taxable 
period. 


From the information attached to the return, it ap- 
pears that all salary items due to the taxpayers were paid 
prior to September 14, 1938, date of their departure for 
France and that at the time of filing the Forms 1040-C, 
the exact amount of income received and deductions al- 
lowable were known so that the tax computed on the 
return appears to be correct. The amount of the tax 
demanded by the Collector was loaned by Lowe’s Ince. 
and paid by Mr. Mertens. 


This office holds, therefore, that the amount of 
$40,017.41 advanced to taxpayer is properly includable 
as income since it was definitely received in the taxable 
year. 
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The returns will be recommended for acceptance as 
filed and the claims will be recommended for disallow- 
ance. 


Your reply should be forwarded for the attention of 
Mrs. Flint. . 
Respectfully, 
R. B. Sullivan 
Acting Internal Revenue Agent in Charge. 
LDF/mhf. [110] . 


[ Crest ] 
Office of 
Internal Revenue Agent in Charge 


Los Angeles Division 
Ia els 
ities kyY DEPARTMEN® 
INTERNAL REVENUE SERVICE 
Twelfth Floor, 
U. S. Post Office and Courthouse, 


Los Angeles, California. 
Nov 8 1940 

[Stamped]: Referred to JRW No. 66129 Received 
Nov 9 1940 Answered JRW 11/12/40 Passed for 
linge 2s. 
Mr. Fernand Mertens, 
© orice, Waterhouse & Co.. 
530 West Sixth Street, 
Los Angeles, California. 
Sit: 

T enclose a copy of the report of the examination of your 
income tax returns for the year 1938, in connection with 
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(Plaintiffs’ Exhibit 11) 
your claim for a refund of $9,199.65. The report, which 


has been carefully reviewed by this office, discloses no 
grounds for reduction of your tax liability. 


If You Agree to the conclusions expressed in the 
report, please so advise this office at your earliest con- 
venience. 


If You Do Not Agree to these conclusions, you may 
file a protest, executed in triplicate under oath, with this 
office, within 30 days from the date of this letter, stat- 
ing the grounds for your exceptions. Any protest so 
filed will have careful consideration and, if you so request, 
an opportunity for a hearing in this office will be granted 
you. This office will be pleased to answer any questions 
which may occur to you in your examination of the 
enclosed copy of the report. 


Should you fail to file with this office within the 30- 
day period mentioned either an acceptance of the con- 
clusions expressed in the report or a written protest, a 
recommendation will be made to the Commissioner of 
Internal Revenue that your claim be disallowed. 


Your prompt acknowledgment of the receipt of this 
letter and related papers upon the enclosed form will be 
much appreciated. 


Respectfully, 
Re B. Sullivan 
Acting Internal Revenue Agent in Charge. 
Enclosures : 
Report of examination. 


Form of acknowledgement. 
lee tally 
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Name Fernand Mertens Year 1938 
Net Income disclosed by return 

Add: Deduct: 

No change $ 


Taxpayer’s claim is based on the statement 
that amount advanced by Loew’s, Inc., to 
pay the income tax on 1938 income was not 
constructively received in 1938. 


The claim is recommended for disallowance 
on the grounds that the amount of $40,017.41 
advanced to taxpayer in 1938 is income for 
that year since it appears the correct tax was 
computed on the return filed on September 7, 
1938, prior to departure for France. 

Net Income as adjusted 


Less: Personal Exemption $ 833.34 
Credit for Dependents 266.66 


Balance, surtax net income 
Less: Interest on Liberty 
bonds, etc. $ 
Earned income credit 


(10% of $14,000.00) 1,400.00 


Balance, subject to normal tax 
Normal tax at 4% on $74,925.11 $ 2,997.00 
Pittan Of $70,525.11 7.672.340 


Total tax 
(Withheld by Warner Bros. 
Pictures ) 


M2 


$77,425.11 


$77,425.11 


1,100.00 


370,02 9n 


1,400.00 
$74,925.11 
$20,669.80 


$20,669.80 
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Less: Income tax paid at source $ 1,020.41 
Income tax. foreign country 1,020.41 


Tax liability as adjusted $19,649.39 
Tax previously assessed: Original $19,649.39 
Subsequent: List 


Overassessment allowed 19,649.39 
Additional tax—-Overassessment $ None 
Date of report: October 23, 1940 
L. D. Flint 
Internal Revenue Auditor 
8-AK 
1 Bea 
[ Crest | 
Office of 


Internal Revenue Agent in Charge 
Los Angeles Division 
PR 


TREASURY DEE AIMENT 
INTERNAL REVENGE SERVIGS 
Twelith Floor, 
U. S. Post Office and Courthouse, 
Los Angeles, California. 
Nov 8 1940 
[Stamped|: Referred to JRW No. 66128 Received 
Nov 9 1940 Answered JRW 11/12/40 Passed for Fil- 


Nes eee 


Fernand Mertens, etc. et al. 123 
(Plaintiffs’ Exhibit 11) 
Mrs. Victorine Mertens, 
c/o Price, Waterhouse & Co., 


530 West Sixth Street, 
Los Angeles, California. 


Madam: 


I enclose a copy of the report of the examination of 
your income tax returns for the year 1938, in connec- 
tion with your claim for a refund of $9,199.65. The 
report, which has been carefully reviewed by this office, 


discloses no grounds for reduction of your tax liability. 


If You Agree to the conclusions expressed in the report, 


please so advise this office at your earliest convenience. 


If You Do Not Agree to these conclusions, you may 
file a protest, executed in triplicate under oath, with this 
office, within 30 days from the date of this letter, stating 
the grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you so request, an 
opportunity for a hearing in this office will be granted 
you. This office will be pleased to answer any questions 
which may occur to you in your examination of the 
enclosed copy of the report. 


Should you fail to file with this office within the 30- 
day period mentioned either an acceptance of the con- 
clusions expressed in the report or a written protest, a 
recommendation will be made to the Commissioner of 


Internal Revenue that your claim be disallowed. 
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Your prompt acknowledgment of the receipt of this 
letter and related papers upon the enclosed form will be 
much appreciated. 

Respectfully, 
R. B. Sullivan 


Acting Internal Revenue Agent in Charge. 


Enclosures: 
Report of examination. 
Form of acknowledgment. 


AL [113] 


Name Victorine Mertens Year, 1938 
Net Income disclosed by return $77,425.10 
Add: Deduct: 
No change $ 
See explanation on report for Fernand 
Mertens. 
It is recommended that the claim be 
disallowed. 
Net Income as adjusted $77,425.10 
Less: Personal Exemption Cy teen) 
Credit for Dependents 266.67 1,100.00 


Balance, surtax net income $76,325.10 
Less: Interest on Liberty 
bonds, etc. $ 
Earned income credit 


(10% of $14,000.00) 1,400.00 1,400.00 


Balance, subject to normal tax $74,925.10 
Normal tax at 4% on $74,925.10 $ 2,997.00 
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Surtax on $76,325.10 17,672.80 
aistal tax $20,669.80 
Less: Income tax paid at source $ 3,245.92 

Income tax, foreign country 3,245.92 
Tax liability as adjusted $17,423.88 


Tax previously assessed: Original $17,423.88 
Subsequent: List 


Overassessment allowed 17,423.88 
Additional tax or Overassessment $ None 
Date of report: October 23, 1940 
Le DVEliat 


Internal Revenue Auditor 
8-AK AL [114] 


[Crest ] 
Office of 
Internal Revenue Agent in Charge 
Los Angeles Division 
eee on. 
DC:FC 
Telephone—MAdison 7411 


TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Twelfth Floor, U. S. Post Office and Courthouse 
ose neces, Cali 
December 9, 1940. 


[Stamped]: Referred to JRW No. 66684 Received 
Dec 10 1940 Answered \/ JRW Passed for Filing W 
Mr. Fernand Mertens, 
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Mrs. Victorine Catherine Renourd Mertens, 
c/o Mi, J. R. White; 
5oOmyv est: Sixth Street, 
Los Angeles, California. 

Year: 1938 

(1-1 to 6-30 & 1-1 to 9-1) 

Sir and Madam: 


Your protest against the findings of an investigation of | 
your income tax liability for the period above indicated 
has been referred to the Conference Section of this office 
for further consideration, since a basis for agreement has 
not been reached with the representative of the Bureau 
with whom you have heretofore discussed the proposed 
adjustments. 


In order that you may discuss with the conferee the 
issues in question, an oral hearing has been set for 10:00 
A. M., December 17, 1940, on the 12th floor, U. S. 
Post Office and Court House, Los Angeles, California. 


There are no formalities governing the appearance for 
conference of taxpayers or full time employees, but any 
attorney or other representative appearing for or accom- 
panying a taxpayer must present a power-of-attorney au- 
thorizing him to act in the matter. Also, any such repre- 
sentative cannot be recognized unless he ts enrolled to prac- 
tice before the Treasury Department in accordance with 
the provisions of Treasury Department Circular No. 230, | 
and present either a permanent or temporary enrollment 
card. 

In order to assure a full consideration of the issues 
involved without unnecessary delay, it is urged that you 
present, at or before the conference, all of the evidence 
upon which you intend to rely. 
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When communicating with this office regarding the 
foregoing, ask for Mr. A. L. Crandall, and when appear- 
ing for conference, please present this letter at the In- 
formation Desk. 

Respectfully, 


George D. Martin 
Internal Revenue Agent in Charge. 
mise 1A 
2-A [115] 


[ Crest ] 
Oicevor 
Internal Revenue Agent in Charge 


Los Angeles Division 
LA :Conf. 


TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Twelfth Floor, U. S. Post Office and Courthouse 
Los Angeles, Calif. 
February 5, 1941 
| Stamped]: Referred to JRW No. 67647 Received 
Feb 6 1941 Answered / JRW Passed for Filing W 
Mrs. Victorine Mertens, 
c/o Mr. J. R. White, 
Room 820, 
530 West Sixth Street, 
Los Angeles, California. 


Madam: 


Your protest dated December 4, 1940 against the ad- 
justments proposed by this office in your income tax lia- 
bility for the year 1938, as set forth in my letter of 
November 8, 1940, has been carefully considered but 
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appears to furnish no grounds for a modification of the 
proposed adjustments. 


In accordance with your request the file is being re- 
ferred to the Pacific Division of the Technical Staff for 
hearing. That office will advise you further in the 
matter. 

Respectfully, 
George D. Martin 
Internal Revenue Agent in Charge. 
TEC ERS) | M6] 


[Crest | 
Office of 
Internal Revenue Agent in Charge 


Los Angeles Division 
Aw Cont. 


TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Twelfth Floor, U. S. Post Office and Courthouse 
los Ampeles ms @alii, 
February 5, 1941 
[Stamped]: Referred to JRW No. 67648 Received 
Feb 6 1941 Answered Y JRW _ Passed for Filing W 
Mr. Fernand Mertens, 
c/o Mi ak. VVinite, 
Room 820, 530 West Sixth Street. 
Los Angeles, California. 


Sulle - 
Your protest dated December 4, 1940 against the ad- 


justments proposed by this office in your income tax lia- 
bility for the year 1938. as set forth in my letter of 
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November 8, 1940, has been carefully considered but 
appears to furnish no grounds for a modification of the 
proposed adjustments. 


In accordance with your request the file is being re- 
ferred to the Pacific Division of the Technical Staff for 
hearing. That office will advise you further in the matter. 

Respectfully, 
George D. Martin 


Internal Kevenue Agent in Charge. 
MECsRES [117] 


[Crest ] 
Office of 


Commissioner of Internal Revenue 


Address Reply to 
Head, Pacific Division, Technical Staff 
and Refer to 
C-TS:PD 
LA:AMS 
PTREASURY DEPARTMEN®D 
BUREAU OF INTERNAL REVENUE 
Pacific Division, Technical Staff 
1714 U. S. Post Office & Court House 


Los Angeles, Calif. 
Feb 26 1941 


[Stamped]: Referred to JRW No. 68008 Received Feb 
27 1941 Answered JRW 3/1/41 Passed for Filing W 
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Mr. J. R. White, Room 820, 
530 West 6th Street 

Los Angeles, California 


In re: Fernard Mertens, 
Victorine C. R. Mertens, 
Los Angeles, California. 
Year: 1938. 
Si 
The administrative files in the income tax cases of the 
above-named taxpayers for the year indicated have been 
referred to this office for consideration pursuant to your 
request filed with the office of the Internal Revenue Agent 


in Charge at Los Angeles, California. 


In response to your request a conference has been 
arranged for 2:00 o’clock, March 4, 1941, to be held at 
1714 U. S. Post Office and Court House, Los @Aiiegiee 
California. At this conference you will be afforded an 
opportunity to present in an informal manner the facts, 
arguments, or legal authority in support of your conten- 
tions. If practicable, any additional matter not pre- 
viously submitted should be filed with the Staff at least 
two days prior to the conference. However, if you 
intend to rely on new or additional facts of a material 
nature not heretofore considered by the Internal Revenue 
Agent in Charge, it may be deemed necessary to return 
the files to the Revenue Agent in Charge for hism@@ene 


sideration. 


If for any reason you will be unable to appear for con- 


ference on the date fixed above, please advise this office 
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immediately upon receipt of this letter, stating the near- 
est date or dates on which you will be able to appear. In 


your reply please refer to the symbols TS:AMS. 
Respectfully, 
Virgil Bean 
at 
Virgil Bean 
Head, Pacific Division 


Technical Staff 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Pltfs. Exhibit 11. Date 3/30/44 No. 11 in Evidence. 
Glee) US. District Court, Sou. Dist. of Calif. L. Jie 
Somers, Deputy Clerk. [118] 
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Mr. Zeitzius: Plaintiffs offer as Exhibit No. 12 the 
Price-Waterhouse copy of a letter dated December 28, 
1938, requesting certain information for use in connec- 
tion with the 1938 tax liability of the plaintiffs, together 
with the reply thereto dated January 11, 1939; and we ask 
permission to withdraw for photostating the carbon copy 
Oneesiibit 12, 

The Court: All right. The two documents will be 
admitted. 

The Clerk: Marked Plaintiffs’ Exhibit 12. 

(The documents referred to were marked Plaintiffs’ 
Exhibit 12, and received in evidence.) 


PPI ANU 1S aie Ste i) r2)) 


PRICE, WATERHOUSE & CO. 
930 West Sixth Strees 
LOS ANGELES 
December 28 1938 
[Stamped]: Signed Copy 
[Stamped]: F. L. H. DecWZORiees 
Air Mail 


Mr. Fernand Mertens, 
2 Rue de Buzennal, 
St. Cloud, Prance. 


Dear Sir: 
1938 United States and 


California Income Tax Returns 
At the time we assisted you in determining your 
United States income taxes in order that you might 


obtain a sailing permit last September, we explained that 
it would be necessary to file completed Federal returns 
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covering the whole of the year 1938. It will be neces- 
sary, of course, also to file California income tax returns 
for 1938. You will recall that Loew’s Incorporated ad- 
vanced to you the amounts necessary for you to obtain 
your sailing permit, these advances being in the nature of 


a loan until such time as the definite amount of tax is 
finally determined. 


In order for us to prepare for you and Mrs. Mertens 
completed returns for the year 1938, it will be necessary 
for you to furnish us with statements of the 1938 income 
and expenses of your Paris apartments and of the 1938 
operations of your farm and stables so that any profit or 
loss from these ventures may be included in the completed 
Feturns. 


Also please inform us of your intentions relative to 
returning to the United States during 1939, as this will 
be important in determining the basis on which your re- 
turns should be filed, particularly in deciding whether 
tax liabilities should be determined as resident or non- 
resident aliens of the United States. 


Whether vou intend to return to the United States 
during 1939 may have a material effect upon the amount 
of your income tax hability. As we explained to you 
before you left the United States, there has probably al- 
ready been an over-payment of tax, in which case it will 
be advisable to file claims for refund of a portion of the 
tax which you paid when obtaining sailing permits. Our 
present plan is to forward to you for signature the 
necessary refund claims at the same time the completed 
United States and California income tax returns [123] 
Mr. Fernand Mertens -2- December 28 1938 
are forwarded to you for signature, although we will not 
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file the refund claims until your plans for 1939 are defi- 


nitely known to us. Please let us know if you have any 
questions regarding the procedure. 


As the completed United States returns will have to 
be filed by March 15 1939, we would appreciate receiv- 
ing the information requested as soon as possible. Since 
we are not certain that you are still at the above address, 
we will appreciate your informing us as soon as you 
receive this letter. 

Yours very truly, 
Price, Waterhouse & Co. 


Copy for— 
Messrs. Loeb and Loeb 


Two copies for— 
Loew’s Incorporated\/ [124] 


2) RUE ODER BUAaN AL 
SAINT CEO Cites awe 0. 
Tel. Auteuil 29-53 
To Price-Waterhouse Co. 
530 West 6th Street 
eos Amecies Cali, 
January 11th, 1939. 

Gentlemen : 


Weill received vour lettér dated December 28, 1938. 
Will you please find below the informations you are will- 
ing to have. 

Sincerely yours, 


Fernand Gravet 
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1938 Income 


Income: Expenses: 
Rent on 2 apartments Charges concerning heat, 
situated in Paris .. (ANS, te, 
Zo.000 trancs. 7,000 francs 
25,000 
7,000 
18,000 


Eighteen thousand francs 


Concerning the farm: 


There is a deficit of six hundred francs (600 francs) 
planned as follows: 
Income: ten thousand 
two hundred francs. 
(10,200 francs) 
Expenses: ten thousand 
eight hundred francs. 
(8,200 francs) 
Up to now I do intend to come back to the United States 
in 1939, 
Hoping that you wil find these informations satis- 
factory, I remain 
Sincerely yours, 
Fernand Gravet 
The total French income for my wife and me in 1938 is 
Seventeen Thousand Francs (17,000 francs). 


[Endorsed]: Case No. 3302. Mertens vs. Rogan. 
Pitf. Exhibit 12. Date 3/30/44. No. 12 in Evidence. 
lege WU sictrict Court, Sou. Dist: of Calif. L. J. 
Somers, Deputy Clerk. [122] 


136 Ethel Strickland Rogau, etc. vs. 


Mr. Mitchell: Defendant waives the objection that 
the documents are self-serving; that merely goes to the 
weight, perhaps, of the evidence. But let the record show 
that the government does not concede the correctness of 
the statements of either fact or legal conclusions contained 
therein. 


The Court: J think that is understood, that the agents 
cannot bind you, much less can the taxpayer bind you. 
by talking back to the agent. [27] 


x * * * * * * * * 


Mr. Zeitzius: What I would like to do is withdraw 
the original of the letter of January 11, 1939, and sub- 
stitute this photostat, and then for the Court’s easier read- 
ing purposes I hand a copy of our transcription of that 
letter, of which I have already given counsel a copy. 


The Court: All right. Just attach it to the exhibit. 
Mr. Somers, and I can use whichever is more legible. [28] 


* * * * * * * * * 


Mr. Mitchell: Returning for the moment to Plaintiffs’ 
Exhibit 12 that has just been introduced into evidence, I 
would like very much to see the envelope in which came 
the letter dated January 11th from the Plaintiff Mertens 
to Price-Waterhouse & Co.. if it is available. J would 
like [29] to have it produced at this time. 


Mr. Zeitzius: No: I have never seen it, and my under- 
standing is that Ioew’s received it before Price-Water- 
house. 


Mr. Mitchell: It is addressed to ‘‘Price-Waterhouse 


ee (Caum 


Mr. Zeitzius: I! know it 1s. 
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Mr. Mitchell: Then, wili counsei stipulate that the 
letter was received within 30 days after the date it bears 
by either Loew’s or Price-Waterhouse? 

Mr. Zeitzius: Yes. 

* * * * * ** X * * 

Mr. Mitchell: And it was received by them within a 
month after the date it bears. 

tee Zeitzius: Yes; or a copy of it. 

Mr. Mitchell: Either that or a copy of it. 

Mr. Zeitzius: That is right. 

Mr. Mitchell: Very well. 

Mr. Zeitzius: Mr. White, take the stand, please. [30] 


J. R. WHITE, 


called as a witness on behalf of the Plaintiffs, being first 
duly sworn, was examined and testified as follows: 


The Clerk: Will you state your name? 
The Witness: J. R. White. 


Direct Examination 
By Mr. Zeitzius: 
Your name is J. R. White? 
That is correct. 
Where do you reside? 
I live in Glendale, California. 
What is your occupation? 


> IO POO 


I am a partner in the firm of Price-Waterhouse & 
Co., certified public accountants. 
Q. And for how long have you been in that capacity? 
A. Since July Ist, last. Prior to that time I was 
the manager in the Los Angeles office of Price-Water- 
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house. Since 1935 and for the—and before that, since 
1926, I was a junior and senior accountant in that office. 


©. Are you a certified public accountant? 
ie arn: 


©. By the Court: Licensed in the State of Cali- 


fornia, Mr. White? A. Yes, sir. 

©. By Mr. Zeitzius: You were so licensed @dtmme 
OS ras ie A, Yesv sire 

Q. And ever since? ALY es, esite 


Q. Are you acquainted with Mr. and Mrs. Mertens, 
the plaintiffs in this case? 

A. I haye met them: yes. 

©. Please state when you met Mrs. Mertens, and 
where? 

A. I met Mrs. Mertens in the office of the collector of 
internal revenue at 939 South Broadway, Los Angeles. I 
believe it was on June 21, 1938. 

©. Who were present at that time? 

A. At that time there was Mrs. Mertens, I believe Mr. 
Mertens was there, Mrs. Ad Schulberg who was Mr. 
Mertens’ agent. Mr. John Melbourne, an employee of 
Lowe’s Incorporated, Mr. McDonald of the collector’s 
office—we met in front of his desk—and part of the time 
Mr. Ogden of the collector’s office. 

©. Is that Deputy Collector James H. McDonald? 

A. 1 don’t recall the initials, but I believe that that 
is the deputy collector. 

©. Was it the same Mir."McDonald who 1siiniae 
courtroom ¢ AL Yes aitaas: 

Q. What was the occasion of you appearing with these 
people at that time on June 21, 1938? 
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A. About ten days prior to that time Mr. Levi of 
Messrs. Loeb & Loeb called on the telephone and asked if 
[32] Price-Waterhouse would assist Mr. and Mrs. Mer- 
tens in obtaining their compliance certificate and paying 
the income tax so that they could get a sailing permit. 
He explained to us that they were here under a contract 
by which they were to make a picture for a producer, 
Mervyn LeRoy, I believe the name was, which had been 
taken over by Loew’s; and that under the terms of this 
contract that— 


*K ** * *« ** ** ** * *K 


The Witness: And would we assist in obtaining the 
sailing permits and prepare the information; and we 
agreed to do so. 

QO. By Mr. Zeitzius: Tell us what happened on June 
21st before Mr. McDonald and Mr. Ogden, one or both of 
them, whoever were present at the time; please state what 
occurred at that time. 

A. We were all introduced and previously I had re- 
ceived certain information as to the amounts of salary 
paid up to the date of departure, paid to Mr. Mertens up 
to the date of departure, and the other amounts of income. 
We presented that income to Mr. McDonald and those 
items, [33] and computed the tax. 

Q. Did you present it in writing, the information, to 
Mr. McDonald? 

A. It was presented informally in writing. We had 
it in our work sheets, and at that time only Mrs. Mertens 
was obtaining a sailing permit. The salary had been 
earned by—-we were informed that the salary had been 
earned by Mr. Mertens, and so we did not present the 
information to him formally in writing, is my recollection. 
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Q. I would like to hand to you what has been marked 
Plaintiffs’ Exhibit 3 and ask you whether you recognize 
Gasees Of the exhibit dir 

A. Yes; I do. 


Q. Is that the information you submitted to Mr. 
McDonald, deputy collector ? 

A. Yes. I was incorrect in my other statement that 
it was only in the working papers, because it is typed 
information which we submitted and I recognize my afh- 
davit on the bottom of it. 


©. You swore to the affidavit and that is the infor- 
mation? 
A. In Mr. McDonald’s presence; yes, sir. 


QM. Did Mrs. Mertens exhibit a passport? 

A. Yes. Mrs. Mertens had her passport and ex- 
hibited it. She also had a quota number, a certificate of 
—I have forgotten the exact shape or form of it, but 
she— [34] 


2 2k x * x * xx * * 


Mr. Mitchell: If there is such a document, your 
Honor, if there is a passport, it seems to me that passport 
would be the best evidence. 


The Court: I take judicial notice. In the fhrsniiieee 
she exhibited not a United States passport; she exhibited 
a French passport because she, being a native of France, 
had a French passport. She exhibited a quota [35] num- 
ber. I take judicial notice of the fact that quota num- 
bers are given, unless a person comes in on what has been 
known as a visitor’s passport or on a presidential non- 
quota visa. Quotas are fixed by the consul or his repre- 
sentatives in the foreign country, and the person who has 
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that cannot surrender it because it is the sole authority 
for coming into the United States and departing there- 
from legally. [36] 


2 x 2 * * * * * * 


A. The conversation developed as to—I think I asked 
the question of the Collector’s Office as to whether Mrs. 
Mertens had to report and pay tax on half of Mr. Mer- 
tens’ income before she could get her compliance certifi- 
cate. This same question had come up in another case 
with the same deputy collector several months before and 
was quite keenly in my line at the time. Mr. McDonald, 
is my recollection, said that since most taxpayers were 
in the United States under quota numbers, they were re- 
garded as resident aliens, having the status as resident 
aliens and were residents of California, therefore that 
Mrs. Mertens would have to pay tax on one half the 
income to the date of departure before she could get out 
of the country. 

So, on the basis of the information which had been 
compiled beforehand, the tax was computed and the forms 
were [37] signed: and then we went down to another 
window, the cashier’s window in the Collector’s Office, and 
Mr. Melbourne, I believe, paid the tax, and that, I think, 
completed the transactions on that day at the Collector’s 
Office. 

Mr. Zeitzius: Before asking you further questions on 
that conversation, I hand you a paper which I will have 
marked for identification as Plaintiffs’ Exhibit. 


ine (leeks Is 

MieeZewzins. 13. 

(The document referred to was marked Plaintiffs’ Ex- 
hibit No. 13, for identification. ) 
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©. And ask you— 


Mr. Mitchell: May I see the document, Mr. Zeitzius, 
that you mentioned? 

Mr. Zeitzius: Yes, surely. 

QO. —whether you recognize this paper which has been 
marked for identification as Plaintiffs’ Exhibit 13? 

Mr. Mitchell: We will stipulate that that was issued 
at the time and delivered to someone. 

Mr. Zeitzius: All right. I offer into evidence as 
Plaintiffs’ Exhibit 13 the document identified as No. 13. 

The Gort] ee meat 

Mr. Mitchell: What is the date of that, please? 

Mr. Zeitzius: For the Court’s information I hand you 
my own personal retained photostated copy. [38] 

(The document referred to was marked Plaintiffs’ Ex- 
hibit No. 13, and was received in evidence. ) 


[PLAINTIFFS EXHIBITS} 
COLLECTOR OF INTERNAL REVERS 


Los Angeles, California, 


Taxpayer's Receipt for Income Tax for the Year 1937: 


1040 C to June 30—1938 Cash 
Check 
Victoria Mertens Gravet Amount Paid $3245 92 


[Stamped]: Received With Remittance Jun 21 1938 
Col. Int. Rev. Los Angeles; Cal O.G. S. 


[Iendorsed]: Case No. 3002. Mertens vs. Rogan. 
Pltf. Exhibit 13. No. 13 Identification. Date 3/30/44. 
No. 13 in Evidence. Clerk, U. S. District Couneem 
Dist. of Cait. LIS, Depmt Siciikes| 125] 
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OQ. By Mr. Zeitzius: Did Mrs. Mertens have any 
United States income for the purpose of this return or at 
the time of the return June, 1938, about which we were 
talking? 

A. My recollection is that at that time her only United 
States income was her community, one half of Mr. Mer- 
tens’ so-called salary, or income of Mr. Mertens. 


*K * * ok * "6 * * * 


The Court: Oh, Exhibit 3. J notice that in Exhibit 
8 she does state on the reverse of the blank that the 
amount reported is half of the husband’s earnings. [39] 


The Witness: Maybe I should explain that all of the 
information upon which we prepared this return was ob- 
tained without independent verification by us. In other 
words, we prepared the information which we were given. 

The Court: There is no objection to you stating what 
was said at the time, but the objection to the previous 
answer was that you were stating a conclusion, not what 
was said at the time either by Mrs. Gravet or yourself as 
one of the four parties present on behalf of the taxpayers. 
That is the only objection, Mr. White. 

The Witness: J] should put it, then, | was informed 
that the only income Mrs. Gravet had in the United 
States was her community one-half of the income. 

Q. By the Court: And that was so stated at the 
time? 


he And that was so stated at the time: 
Mew Court.) All right. 
Q. By Mr. Mitchell: By whom? 
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A. By Mr. Gravet, by Mrs. Gravet, and by the people 
at Loew’s, and in the telephone conversation with the 
people from Warner Brothers. 

Mr. Mitchell: I still move that all that portion"oniiie 
answer to what they said about it being community 
property be also stricken as a conclusion of the plaintiff 
and hearsay as to anyone else, what anyone else said. 

The Court: No. J think the portion relating to what 
|40] was verified on the telephone may be stricken; but I 
will allow the statements that were made to the agent at 
that time during the discussion to remain. 

QO. By Mr. Zeitzius: Did she state whether or not 
she had any income from sources outside the United 
States in this conversation in June? 

A. Yes. They informed me that they had some in- 
come from an apartment in Paris, I believe it was, and 
also that they operated a farm in France as a business 
venture from which they had either a profit or a loss. 
They did not know at that time whether they had a profit 
pr a lIcss, at least, they told me they did not know av 
that time. 

©. Are the figures shown on page 3 of Plaintiffs’ Ex- 
hibit 3 the figures with respect to the French income: 
estimated as of June in 1938? 

A. That is right. Nir. Mertens told me that themmere 
in Paris would bring in 34,000 francs for the year 1938; 
and from that information I computed the rent for six 
months by conversion at the published exchange rates in 
dhe Wall Street journal asvaneinne 30. 

Mr. Zeitzius: That is the black exhibit, your Honor, 
Cait 3, pace 3, 


The Court: Which one is that one? 
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Migs Zenzius: The black exhibit 3, page 3. 


The amount of French income is shown here, is it? 


A. It is 34,000 francs. [41] 


QO. No. J mean in American dollars. 

A. That would be $948.18 for the full year, and for 
the six months, the amount of $474.09 was included in 
this computation. 


©. Was anything asked by the deputy collector with 
respect to the place of marriage of the individuals, of the 
plaintiffs ? 

Mr. Mitchell: Excuse me. What was that question? 

(The question was read.) 

A. I do not recall whether that was asked by the 
deputy collector or not. 


Q. By Mr. Zeitzius: Was anything said about or in 
the presence of the deputy collector concerning where they 
were married? A. Yes. I— 


Mr. Mitchell: By whom? 


Mr. Zeitzius: By any of the parties in the presence of 
the deputy collector and in the presence of either of the 
plaintiffs. 

A. Yes. I reported to the deputy collector that Mr. 
Mertens was a citizen of Belgium, or a subject of Bel- 
gium, Mrs. Mertens was a citizen of France; and that T 
had been told by them that they were married in France. 

Q. Were Mr. and Mrs. Mertens present when you 
stated to the deputy collector that you had been told by 
them? 

A. Yes: they were present at all times on this [42] 
occasion on the visit to the office. 
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Q. Was anything said with respect to the community 
property goods law or community goods law either of 
France or Belgium? 


A. Yes. Mr. McDonald and I and Mr. Ogden had 
some discussion about the fact that we would not have 
tOe2et a— 


Mr. Mitchell: Just a moment. I move that the whole 
conversation be testified to rather than the conclusions. 


The Court: He is doing it. Go ahead, state it. 
State what was said rather than your conclusions. 

A. That we would not have to worry about whether or 
not they had been married under the community goods 
law of France or not. 


Mr. Mitchell: Who said this? 


A. Well, Mr. McDonald and Mr. Ogden and I had 
this discussion, the reason being that on this previous case 
I referred to, before they would let these other people who 
were non resident aliens out they had to get a wire from 
Washington recognizing the community of goods law of 
France before they would let these other people out of the 
country. And on this case we discussed that we would 
not have to get such a ruling because of the fact that 
these people were in the United States under a quota 
number, and therefore we would not have to worry about 
whether the law under which they were married was com- 
munity property law, although they both stated that they 
were married under a community property law. [43] 


2 “ * * SS * 2 * * 


QO. By Mr. Zeitzius: Was there anything said by 


ww 


Nr. or Mrs. Mertens on June 21. 1938, as to avhateiier 
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plans were for the future so far as coming back to the 
United States or not coming back is concerned? 
x x x * x *k x x * 

A. I only say Mrs. Mertens on one day. 

Q. And that is the conversation we are talking about? 

A. On June 21, and the whole time I saw her was in 
the Collector’s Office. 

The Court: All right; go ahead, then. 

A. And at that time she stated in the presence of all 
of us who were there, except possibly Mr. Ogden was not 
there at the time, that. she was going back to France and 
[49] that she expected to return in three or four months. 

Q. By the Court: Ogden was not there because, you 
know, vou said one or the other kept coming in and going 
out. A. That is right. 

@) istthat the idea? 

A. That is right. We started with Mr. McDonald 
and then we did— 

Q. By the way, how long did the conference last, 
several hours? 

A. It was probably about two hours. 

©. Two hours. A. In the morning. 

ine Court: All right. 

Q. By Mr. Zeitzius: Was anything said by you or 
on behalf of the plaintiffs at that time to the effect that 
she did not have to report any income? 

A. Well, I think I discussed that with Mr. McDonald 
purely as a theoretical matter; and they said, “No; as long 
as she is’—he said, “As long as she is a resident and 
regarded as a resident of California, we won’t give her 
the permit unless she pays tax on half of the income.” 
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Q. Was anything said by either deputy collector to the 
effect that she was a resident alien? 

A. Well, yes. The deputy collector’s office said that 
under the—told us that under the rule, that when they 
were [50] in the— 

Mr. Mitchell: J would like to have the person who 
made that statement there. 


The Court: Who made that statement, Mr. McDonald 
or Mr. Ogden? 


A. Mr. McDonald told us that it was the rule of the 
Treasury Department, the collector’s office, that when a 
person was in under a quota number and unless there was 
sone extenuating circumstance, they were regarded as 
residents: and that, as a resident, she would have to report 
on half the income. 

©. By Mr. Zeitzius: Did there come a time when 
you thereafter had occasion again to go to the Collector’s 
Office on behalf, this time. of Mr. Mertins? 


‘A. I went to the Collector’s Office on several occasions 
after that. Towards the end of August, and finally on 
September 7, in 1938. The reasons for these visits were 
that Mr. Mertens could not leave when Mrs. Mertens did 
because he had not completed his picture, and in the 
interim | visited him and obtained from him information 
to complete the tax data that was required at the time he 
was going to leave. This information was finally gotten 
together about, I imagine, the 25th or 26th of August, at 
which time Mr. Leon Levi of Loeb and Loeb and I went 
down to the Collector’s Office and presented this informa- 
tion to Mr. McDonald and Mr. Ogden and discussed it 
with them. They took parts of the [51] information and 
went upstairs, and said they wanted to go and talk with 
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the internal revenue agent’s office about it. After some 
length they came back and told us they had discussed it 
with Mr. Maddux, who was one of the chiefs of the 
office of the internal revenue agent in charge, and that 
the compliance certificate would not be issued exactly on 
the basis of the information that we had presented. 


Then we had further discussion with them and found 
out on what basis they would issue the compliance certifi- 
cate; and then we made arrangements to call on Septem- 
ber 7th and pay the tax and obtain the compliance cer- 
tificate. 


Q. When you went there did you say you went there 
on August 30, 1938, or did you say the latter part of 
August? 

A. Well, we were first there about August 25 or 26. 


Q. And then when did you next return after the 25th 
or 26th of August? 


A. Then we went down on August 30th. 


Q. On August 30th you say Mr. Levi was present 
and Mr. McDonald? 

A. Mr. Levi was present, Mr. McDonald, and Mr. 
Ogden: and we were with Mr. McDonald and Mr. 
Ogden together for a few minutes, but most of that time 
we were with Mr. Ogden. 


Q. On that occasion neither of the plaintiffs were 
present, is that correct? A. That@iewcorrect. 


Q. Please state what occurred in that conversation. 
[52] Oh, before asking you that, at that time did you 
hold a power of attorney from Mr. and Mrs. Mertens, 
referred to as Exhibits A and B to the stipulation of 
facts? 
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A. Yes; I had power of attorney from both of them, 
dated the 24th of June. 


©. You appeared pursuant to that power of attorney, 
did you. on behalf of Mr. and Mrs. Mertens on August 
30th? A. Yes. 

Q. In that connection I ask you to examine what has 
been marked Plaintiffs’ Exhibit 5 and_ kindly state 
whether the schedule of figures attached thereto—well, do 
you know where that schedule of figures of which that 
is a photostat came from—from where they came? 

A. This schedule was prepared in our office and was 
sent to the Collector of Internal Revenue, or rather, it was 
delivered to the Collector on September 7th with our letter 
of that date, a letter from our office on that date. 


QO. When you say the “Collector,” to whom was it 
delivered? 

A. I do not recall whether this was delivered to Mr. 
Ogden or to Mr. McDonald; one of the two. 


©. Prior to the delivery of this had you made any 
report or reduced to writing anything that occurred on 
August 30th at the Collector’s Office? 

A. Yes. After August—after the visit of August 
30th, I wrote a letter to Loew’s Incorporated summariz- 
ing what had [53] taken place and instructing them as to 
what arrangements we had made with the Collector’s 
Office for obtaining the sailing permit. 


Q. Do you have your retained office copy of the letter 
of August 30, 1938? AY es: 1 do. [S54] 

x x * x * * * * * 
Q. By Mr. Zeitzius: Now coming back to the Au- 
ust 30th transaction, was there any discussion with 


oO 
a 
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respect to whether the income at that time must be re- 
ported by one or booth plaintiffs? 


ok ** 2 XK ok 2 ok * * 


A. Well, August 30th I think that we were there 
probably an hour and a half. [57] 


* * * * *f K * * * 


The Court: Then, I would not ask the question in 
that leading form in which you ask it. I would merely 
ask him if there was any discussion as to the manner of 
payment other than as he has already testified. 

Mr. Zeitzius: All right; I shall adopt that question. 

The Court: All right. 


A. Yes. Following our conversation—we reviewed 
our discussion which we had had in June, and were told 
by Mr. Ogden, I believe it was, that the Collector’s Office 
would not issue a sailing permit to Mr. Mertens until 
Mrs. Mertens’ tax had also been paid; also, that they 
would not issue a sailing permit unless and until the tax 
that was paid was computed on income which included 
the tax which was to be paid. 

The Court: That is, over and above what she paid 
in June; is that what you are talking about? 

Pie Uhateisscortect, 

©. S3.245,022 

A. That is correct; the tax in June, computed on the 
basis of earnings up until June 25th. 

The Court: Up to that time, I see. [58] 


A. And the tax in August was computed on earnings 
until the end of the picture. 


Give Court. All right. 
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QO. By Mr. Zeitzius: In computing the tax liabilities 
in September, 1938, were the returns made on the basis of 
the entire year from January 1. 1938, to Septemipemeiien 
some nearby date? 


Mr. Mitchell: Oh, TI will stipulate that the returns 
speak for themselves and they do not include the whole 
year, only to the date of departure. 


Mr. Zeitzius: Will you also stipulate that the June 
return was superseded by the wife’s return marked Plain- 
tiffs’ Exhibit 8, the one filed September 7, 1938? 


Mr. Mitchell: Assuming that the wife’s return in June 
was valid, it was superseded by the second return, upon 
the assumption that the second return of the wife was 
valid, yes: that the period covered by the June return is 
also covered by the September return. 


Mr. Zeitzius: That is correct. 
The Court: “Onethe tace of this Exhibit 8 it shows 
that the taxable period was January 1, 1938, to September 


1, 1938, so that this, of necessity, included the partial 
return which had been turned in in June. [59] 


x x * x * * * * * 

Mr. Zeitzius: I do not think I asked the witness 
whether or not with respect to Plaintiffs’ Exhibit 5 he 
knows who produced pages 3, 4, 5, and 6, the last four 
pages of Exhibit 5. 

Mr. Mitchell: Who produced those? 

Mr. Zeitzius: Who produced the originals of those 
pages. 

Mr. Mitchell: I will stipulate that Mr. White pro. 
duced them. 
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Mr. Zeitzius: That the witness produced them to the 
deputy collector at the time, on September 7. 

Mr. Mitchell: 7th? 

WieeZeitzius: 1938. 

Mr. Mitchell: On behalf of his principals. 

Mr. Zeitzius: On behalf of each of the plaintiffs. 

Mr. Mitchell: That is right. [60] 

* * 2 * * * 2 * * 

©. By Mr. Zeitzius: Was the same information sub- 
mitted with respect to Victorine’s return, or what is the 
situation as to that? 

A. One letter was submitted and one set of state- 
ments, and it is my recollection that it was marked on 
the back of the wife’s return that the income was as 


shown by a detailed schedule, a reference was made just 
to the detailed schedule. [61] 
* * * ** * > x * 

Q. By Mr. Zeitzius: Mr. White, I think I forgot to 
ask you whether there was any conversation with respect 
to the payment or manner of the payment of the tax in 
your discussion of August 30th at the Collector’s Office. 

A. You mean as to whether it should be paid in cash 
or cashier’s check? 

Q. That and where the cash should come from. [62] 

* * x * * * * * * 

A. I do not believe there was any conversation as to 
what means had to be used to pay the tax, whether it 
had to be cash or a check or not on August 30th. 

QO. By Mr. Zeitzius: Was there any conversation 
with respect to whom or with respect to how the money 
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would be obtained to pay the taxes that would be found 
due by Gravet and his wife? 

A. There was a conversation—there was a contro- 
versy between Mr. Ogden of the Collector’s Office, on one 
hand, and Mr. Levi and myself, on the other hand, as to 
the amount of income that had to be reported, and that 
controversy involved the question as to whether the tax 
was to be paid by Gravet or to be paid by Loew’s. And 
when Mr. Ogden, on behalf of the Collector’s Office, in- 
sisted that the tax be paid in the manner in which it finally 
was, Mr. Levi told him definitely that if that was the case, 
Loew’s was not going to pay the tax but would only 
advance the money to Gravet or on Gravet’s behalf. If 
that is what vou have reference to in your question? I 
don’t quite understand it. [63] 


2 * * * * * 2 * * 


QO. By Mr. Zeitzius: What, if anything, was said 
with respect to the manner of computing the tax and by 
whom was [64] it said on August 30th? 


A. On August 30th Ogden informed us that he had 
discussed this question with Maddux, of the agent’s 
office, and that the information that had previously been 
filed would not be accepted in its whole; that, I believe, 
three changes would have to be made. One was that 
they would disallow a deduction for gratuities to studio 
employees of approximately $119.00 and that the agent’s 
office would not allow a deduction for—I think it was 
skin treatments, some type of medical treatments, of about 
$775.00; and that they would insist that they include in 
income the amount of tax which would be paid, the 
amount of tax which would have to be paid before the 
sailing permits were issued. Mr. Levi told thémmeaiian 
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their attention to certain decisions and rules and his inter- 
pretation of the legal aspects of the contract, and ex- 
plained to Mr. Ogden the contention that Loew’s was not 
required to pay Gravet’s taxes until after they had been 
finally determined for the full year 1938, and the legal 
contention that they could not be determined until after 
December 31, 1938, no matter how many times or what- 
ever was done in the meantime in the way of issuing 
sailing permits. Mr. Ogden—and I don’t recall how 
much part Mr. McDonald took in this. He was there 
sometimes, but on this occasion he was not there as much 
as Mr. Ogden. Mr. Ogden said that the Collector’s 
Office would not absolutely deny this position, but that in 
order to protect the revenues of the country they would 
[65] insist upon such treatment before they would issue 
the sailing permit. 

Then I asked what they meant by the tax on the tax, 
what they meant by the amount of tax to be included; 
did they mean the first computation of tax, in other words, 
the income before, in taking up this item, was—if I can 
refresh my memory here on the figure, I can tell you the 
exact figure. 

QO. Yes; you may. 

Mr. Mitchell: May I ask, is the witness referring to 
working notes that he had before him at the time to 
refresh his memory? 

A. I will. The income for each before this adding 
back any tax was $56,954.19. And I asked if they— 
and the tax computed on that for each was $11,692.97, of 
which $1,020.41 had been withheld at the source by War- 
ner Brothers and as such was not an issue in our con- 
troversy in the Collector’s Office. So I asked whether 
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they meant they should include this $10,672.56 for Mrs. 
Mertens and $11,692.97for Mr. Mertens. I was told— 
Mr. Levi was with me—and was told— 


Mr. Mitchell: By Mr. Ogden? 


’ A. By Mr. Ogden, and was told that that would not be 
sufficient; we would not only have to include that amount 
in the income, but we would have to include the tax, also 
the tax that resulted from the inclusion of that amount, 
and keep that going on until the additional tax that had 
to be [66] computed by putting in the additional amount 
was less than one cent—less than half of one cent,. then 
there would be no further computation. 


It was after that, after we were informed on ttageem.= 
Mr. Levi stated to Mr. Ogden that if that occurred, then 
Loew’s would definitely not pay the tax, because they 
believed that this was not the correct way to compute it 
and that they felt that if it was incorrectly computed that 
they had no obligation, that Loew’s had no obligation to 
pay Mertens for tax which was illegally computed. 


Those are not the exact words but that is my best recol- 
lection on that part of the conversation. So then, I have 
forgotten whether Mr. Levi or myself, asked the Col- 
lector’s Office to please compute the amount of tax that 
they wanted us to pay so we could get the sailing permit, 
because we had been instructed by Loew’s, or I had, at 
least, by Loew’s that it was absolutely necessary to get 
Mr. Gravet his sailing permit so he would be happy and 
could get out of the country and be back and be ready for 
another picture. 

And Mr. Ogden expressed his inability to make the com- 
putation. And after a considerable discussion, I volun- 
teered to make the computation which required the use 
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of an algebraic formula. And I went back to my office 
and made the computation, after which [ developed the 
schedule which was included with our letter of September 
7th to the Collector’s Office and the copy of which was 
sent to Loew’s [67] Incorporated with our letter of Sep- 
tember 30th. , 

Q. By Mr. Zeitzius: You mean August 30th? 

A. I mean August 30th. I am sorry. 

The Court: To what exhibit is that attached? What 
exhibit in the file is that computation attached? 

* * * * 2 x 2 2 


Mr. Zeitzius: 1 think, actually, for the purpose of 
saving paper, there is only one and it is attached to 
Plaintiffs’ Exhibit 5. 

* * * * x * * * 

The Court: Yes. I have the letter here, the letter 
of September 7th, is that correct? 

Mr. Zeitzius: Yes; that is right, that is with it. 

The Court: And the material that follows with it? 

The Witness: If 1 am correct, that computation is not 
in that letter. The amount shown on that letter and 
described is an amount required by him, that $40,000 
item there, your Honor. [68] 

The Court: I don’t know what you are talking about. 

Mine Zeliziticwee race 3 of Exhibit 5, you Honor. 

The Witness: ‘1938 Federal Income Tax Claimed by 
Collector of Internal Revenue to be ‘Constructively Re- 


ceived’ from Loew’s Incorporated.” That is the amount 
of $40,017.41. That is on page 3. 


Mire Zeitzins, Page 3. 
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The Witness: Right there. (Indicating to the Court 
on exhibit. ) 

anew Court: “Ohy yes, 

A. And the computation on that is not in this exhibit, 
but is in the working papers that I prepared at the time, 
and here is the formula. 

The Court: I have a son who is a mathematician who 
would understand that, but I may not. 


Mr. Mitchell: If the Court please, I do not pretend 
to be able to follow that, either, and for that very reason 
may I suggest that plaintiffs’ counsel have a photostat or 
a copy made to introduce in evidence. 


The Court: Explain in simple terms, leaving out those 
sines and cosines, formulas so dear to algebraists, what, 
reduced to its ultimate form, the formula was. 


A. The formula involved guessing in which bracket 
the income would fall, in which tax bracket the income 
would fall. If you make a wrong guess you had to do it 
over, but if you made the right guess, why, you get it the 
first time. [69] Then you simply take the basic income, 
plus the application of the tax rate on the right bracket, 
and you had to subtract $30 for California Unemployment 
Insurance, $30 for Old Age Pension Insurance, and apply 
the surtax rate and the normal tax rate. Once you had 
the answer, it could be very readily proved, because, by 
including the amount in the income and then computing 
the tax, the tax would have to come out to be the amount 
which was included. 

In this case there was $301.78 worth of tax which I 
computed as being the tax on the French income, and on 
the bottom of this exhibit, in my handwriting, I made a 
little tabulation in order to prove to Mr. Ogden that the 
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amount of $40,017.41 was the amount that he insisted 
that be included in the income, and that is how this amount 
was arrived at. 

Q. You took the amount he gave you and then you 
worked backwards, is that the idea? A. No. 

Q. Worked back from it? 

A. No. ‘He told me the theories that he wished 
applied. 

Q. Oh, the theory, I see. 

A. Then I worked out the amount by this algebraic 
formula. It is self-proving and self-evident after you 
have the answer. 

The Court: I see. All right. 

Q. By Mr. Zeitzius: Can you state how many taxes 
[70] are pyramided in that $40,017 item? 

A. Not how many, but there are—they keep pyramid- 
ed until the tax is less than one cent. In other words, 
until the additional tax from each computation is less than 
one cent, then you stop. 

Q. When after August 30th did you next call at the 
Collector’s Office? 

A. At 10:30 in the morning of September 7th. 


Q. Who were present with you at that time? 

A. Mr. Mertens, Mr. John Melbourne of Loew’s 
Incorporated. 

Q. And who were present on behalf of the Collector? 

A. We called at Mr. McDonald's office and I believe 


he referred us to Mr. Ogden, and we went to Mr. Ogden 
that morning. 
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Q. Do you recall whether or not Mr. McDonald ap- 
peared on the scene? 

A. Mr. McDonald was there and was with us part of 
the time. I can’t recall just how much of the time he was 
with us. 

QO. Will you please state whether anything was said 
at that time? What did Mr. Gravet say at that time? 
Do you recall the conversation on his part? 

A. I think his principal conversation was concerned 
with the—it is my recollection of his principal conversa- 
tion that it was concerned with the complications and [71] 
difficulties of getting his taxes paid and getting out of 
the country. 

QO. What was said by you and Mr. Levi? Will you 
please state as much of the conversation as you can re- 
member and what you did on that occasion? 

A. As I recall it, I introduced him to Mr. McDonald, 
Mr. Ogden, and presented— 

Mr. Mitchell: Excuse me. Introduced Mr. Levi? 

AS No; Me. Gravet. 

Mr. Mitchell: Oh. 

A. Mr. Gravet to Mr. McDonald and Mr. Ogden, and 
we sat down with them and | handed them this letter 
which is attached to that form, and the schedules. 

©. By Mr. Zeitzius: You mean the letterpe@imeen. 
tember 7th? 

A. The letter of Septenber 7th. 


Mr. Mitchell: Attached to Exhibit 5? 
The Witness: I presume that is the number. 


(Mr. Zeitzius handing exhibit to witness.) 
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A. And from that Mr. Ogden filled in the forms 
1040C. After that Mr. Gravet exhibited his passport. 

QO. By Mr. Zeitzius: To the deputy collector? 

A. Yes. And— 

©) Did you see it? 

A. Yes; I saw his passport. I saw him handing it to 
him. I did not handle it or look at it closely myself. [72] 
And he was asked when he was leaving and on what 


steamship; and he told them that he was leaving from 
New York. 


After the form was completed and filled out, Mr. 
Ogden was satisfied as to-the computation and he asked me 
to prove that the $40,000 item was the item that he 
wanted in the income, and I made that tabulation on the 
bottom to do that, then we proceeded to the cashier’s 
window and when we got to the cashier’s window we 
found, to my chagrin, that we had cashier’s checks which 
T had requested them to bring, and cash, and the collector 
would not accept the cashier’s checks, and so they had to 
be sent back to the bank and cash obtained to pay the 
tax and get the sailing permit. And while that was done 
T sat in the lobby with Mr. Melbourne and Mr. Mertens 
and discussed with him the whole situation. 

Q. I hand you Plaintiffs’ Exhibit 6 and ask you 
whether you were present when that return was made out? 

Be Yes: [avas. 

Q. In whose handwriting is that return prepared? 
That is Exhibit 6. 

A. [am unable to say. | do not recognize the hand- 
writing as anyone that I know. I recognize Mr. Og- 
den’s signature, I think, but T don’t know the handwriting. 
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Q. By the Court: You say Mr. Ogden prepared the 
statement. I notice he also verified it—I mean, took the 
oath of the taxpayer on it. 

A. Yes. J am uncertain whether Mr. Ogden actually 
[73] wrote it out, or whether Mr. McDonald, or whether 
a girl did, Mr. Ogden’s assistant, actually wrote it out. 

©. He took the taxpayer's affidavit? Al Yes 

Mr. Mitchell: I am informed by Mr. McDonald that 
he believes this is the handwriting of Mr. Ogden. I will 
so stipulate. 

Nir Zeitzius: Al rieit 

Mr. Mitchell: That is, the longhand entries. 


Mr. Zeitzius: That is right; all the longhand writing 
ala entries’ on Plaintitis PNinbits Geand  c: 


Mr. Mitchell: That is right. 


Mr. Zeitzius: It is agreed between counsel are in the 
handwriting of Mr. Ogden, whose name appears on the 
back as the deputy ‘collector who took the oath of the 
taxpayer. 

Q. In the presence of the deputy collector on Septem- 
ber 7th was anything said or were any questions asked 
concerning Mr. Mertens’ intent as to the future;vasmie 
whether he would or would not return to the United 
States? 

A. I don’t recall any definite question was asked him 
at that time. I do know that he had told me that he in- 
tended to come back. [74] 


x x Z 2k xx x * * * 
©. Was the question of Mr. Mertens’ residence dis- 


cussed on September 7 at the office of the deputy col- 
lector? 
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A. No. On September 7th all that was necessary to 
do was to file the information and pay the tax, and those 
things had all been discussed and agreed upon before. 


Q. . You mean by the earlier meeting of August 30th? 

A. At the earlier meeting of August 30th, at the 
meeting in June and at the meeting at the times that we 
had been there. Mr. Levi and I were down there on 
August 25th or 26th or approximately then. [75] 


* * * * * * * * * 


QO. By Mr. Zeitzius: Did you ever have any con- 
versation with Mr. Mertens with respect to his intent to 
return or not to return to the United States, say, in the 
month of August or September, 1938? 

A. Not in the month of September, but Mr. Mertens 
told— 

Q. Do not say what occurred. Did you ever have any 
conversation in that respect? ess 

QO. When was such a conversation had by you with 
him? A. June, 1938, and in August, 1938. 

QO. Who were present at the conversation occurring in 
June? 

A. In June it was in the Collector’s Office and Mr. 
McDonald was present and Mr. Mertens was present, 
Mrs. Mertens was present, Mrs. Schulburg was present, 
Mr. Melbourne was present. 

* 2 2 * * * * 2x 


Q. By Mr. Zeitzius: What about the conversation 
concerning that matter in August? Who were present at 
that conversation and when was it? [77] 

A. Mr. Levi and I were present— 


Mr. Mitchell: What was the date of this? 
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Mr. Zeitzius: I am asking him when in August. 

A. It was around the—can I refer to my excerpt I 
made from my notes? 

The Court: Any notes that help you to refresh your 
recollection you may refer to. 

* x * x x x * * * 

A. On the 16th or 17th of August. 

Mr. Mitchell: 16th or 17th. 

A. And Mr. Levi and I called at the studio and got 
Mr. Mertens off his set where they were shooting, finish- 
ing the picture ‘‘The Great Waltz,’ and went with him 
to his dressing room, where he furnished me with the 
information to compile for submission to the Collector’s 
Office. At that |78] time I asked him whether his in- 
tention was to return to this country and he said that it 
was, and he expected to be gone for a few months and 
that he might make one picture in France before he came 
back to this country, and he expected to come back and 
make another picture for Loew’s. 

QO. By Mr. Zeitzius: Do you know whether— 

QO. By the Court: I gather Mr. Gravet speaks 
English? 

me Yes; he speaks Emotish. 

QO. By Mr. Zeitzius: Do you know whether he had 
been in the United States, from your talk with him at that 
time or earlier, whether he had been in the United States 
prior to 1938? 

A. In June, on the occasion of our visit to the Col- 
lector’s Office, he told me that he had been in the United 
States in 1937, T believe it was, on a visitor’s permit, and 
that he and NIrs. Mertens had both left the country and 
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that they had come back in under the quota. I also be- 
lieve that—the best of my recollection is that Mr. Mc- 
Donald showed me a card in the Collector’s Office which 
indicated that he had obtained a sailing permit at an earlier 
date. 

Q. I next ask you whether you prepared the claims 
for refund which are in evidence as Plaintiffs’ Exhibits 9 
and 10? 

A. Yes; I prepared both of these claims. 

Q. Do you mean both for Mr. and Mrs. Mertens? 

A, Yes; one for each. [79] 


Q. And did you mail or cause them to be mailed to 
France for their signatures? A. Yes. 

Q. Were they in due course returned to you, signed by 
Mr. and Mrs. Mertens, respectively? 

A. Yes. [80] 


* x 2 x * * * * * 


Q. By Mr. Zeitzius: After the filing of the claims 
for refund were there any conferences which you attended 
with the revenue officials ? 

A. Yes. I attended a conference with Mrs. Flint, I 
think it was, of the agent’s office, and I attended a con- 
ference with representatives of the technical staff. 

Q. At the conference with the agent’s office what was 
discussed, the contents of what document? 

A. The whole case was discussed and the contents of 
[95] the claim for refund and returns and the conten- 
tions were made on behalf of the taxpayer. 

Q. What occurred at the conference before the tech- 
nical staff? 

A. The same as before the agent’s office. Neither the 
agent’s office nor the technical staff would concede the 
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principle point at issue; and they told us that if we would 
concede the principle point at issue, they would be willing 
to allow the other points, which were immaterial, I mean 
in amount, they were very small in amount; but if we 
were not willing to drop the main claims, why, they might 
as well stand on the whole thing and not allow anything, 
and simply deny the whole claim. 


Mr. Mitchell: 1 move that the last answer be stricken 
on the ground that it is immaterial. 


The Court: No. It just merely confirms the letter, 
that they were not conceding anything. After all— 


The Witness: That is right. 
The Court: All right. 


©. By Zeitzius: Did these Internal Revenue officials 
at these conferences question the items of deductions in 
the refund claim schedule? 


A. As far as gratuities to studio employees were con- 
cerned, they admitted that those would be allowable, be- 
cause there had been a change in the rulings of the De- 
partment between the time the return was filed and the 
[96] claims were considered. As far as the additional 
depreciation on the automobile and the adjustments for 
rent and the loss from the farm, those were all right. 
They did not at that time see fit to allow the dental and 
skin treatments, but they said, to settle the case they 
would. 


Q. Was anything said with respect to the propriety of 
treating them as resident aliens for the calendar year? 


A. No. That question was never raised until after 
the returns were filed, as far as I know. 
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Q. Was anything said with respect to whether or not 
they were entitled to use the calendar year basis as shown 
in the refund claim? 

A. Yes. They said that if you will drop the main 
point, we will let you have all these little points to settle 
you, because the amount of tax involved was so small 
that it was an easy settlement. 


Q. So that would you say the schedule based on the 
entire year, that is, the items making up the schedule 
attached to the refund claim for the entire year, was 
before the agent’s office and before the technical staff, and 
that they did not question the correctness of the amounts 
as amounts which they purported to be? 


Mr. Mitchell: I object to that question as highly 
leading. 


The Court: Well, it is a leading question. He has 
already stated what they said and it is evident—the first 
[97] part I will allow, as to whether these additional 
amounts computed on the basis of the whole year were 
before them. To that extent I will let him answer that | 
question. But the second part calls for a conclusion. 
Go ahead. 


A. The entire claim was before the people of the 
technical staff. 

©. By the Court: And various items were discussed? 

A. The various items, all of the items, were discussed. 


QO. But you would not budge and they would not 
budge, so you got nowhere? 
me Chat isericht. 


Mr. Zeitzius: If it is understood that the purport of 
the witness’ testimony is, then, that the revenue officials 
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at both of these conferences did not question the correct- 
ness of the amounts as amounts— 

The Court: Well, I think that is evident from the 
testimony. 

Mr. Zeitzius: —then I have no further questions from 
him this afternoon. 

The Court: All right. You have not completed your 
examination of him? 

Mr. Zeitzius: Not quite. When I go through these 
things I may have some odds and ends. [98] 


K * *K ok 2k ** * ** K 


Mr. Zeitzius: Before proceeding with the witness, I 
would like to call on Mr. Mitchell and ask if he has 
government’s copy of a letter dated October 22, 1940, to 
the Internal Revenue Agent in Charge, from  Price- 
Waterhouse, apparently “J. R. White” are the initials 
at the bottom of it, relating to Mr. and Mrs. Mertens’ 
1938 income tax. The government should have the origi- 
nal in its possession. 

Mr. Mitchell: On that one. Mr. Zeitzius, I will waive 
the production of the original and stipulate that this is a 
true copy that the government has received. 

Mr. Zeitziuns: All right. Then I will ask with respect 
to whether he has government’s copy, retained copy, the 
letter dated September 30, 1940, addressed to the Internal 
Revenue Agent in Charge? 

Mr. Mitchell: September 30? 

Mr. Zeitzius: Yes: by Price-Waterhouse and @o 

Mr. Mitchell: Yes. J will waive the production of the 
original of that, too, and stipulate that it was received by 


the addressee. [103] 
x x * * * * * * * 
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Mr. Zeitzius: At this time | offer into evidence the 
letter of September 30, 1940, addressed to the “Internal 
Revenue Agent in Charge’? by Price-Waterhouse, the 
production of the original of which has been waived by 
ie parties, 

Mr. Mitchell: I would suggest, first, the letter to 
which this is a reply be introduced so that they will be 
understandable, they will be chronological, and therefore 


in understandable order. 
x * * x * x * * * 


Q. By Mr. Zeitzius: Mr. White, do you have in your 
possession a letter from Internal Revenue Agent George 
D. Martin, dated September 16, 1940, addressed to Loew’s 
Incorporated? [104] 


A. No, sir. I have a copy, what purports to be a 
copy. 
x * * x * * * * * 
Mr. Zeitzius: All right. I ask that these be marked 
for identification, letter dated September 16, 1940, from 


Internal Revenue Agent in Charge George D. Martin to 
Loew’s Incorporated. 


The Clerk: 15 for identification, a copy. 


(The document referred to was marked Plaintiffs’ 
Exhibit 15, for identification. ) 
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[PLAINTIFFS EX 15] 
TREASURY DEEARI IP ENa 


INTERNAL REVENUE SERVIGE 
LOS ANGEEE evel. 


<2 Ore 


September 16, 1940 
Loew’s Incorporated, 
10202 Washington Blvd., 
Cuiver City, Cali: 


In re: Fernand Mertens 
Sirs: 

This office has information to the effect that in 1938 
an income tax was paid to the Collector of Internal 
Revenue and that in 1939 reimbursement was made by 
you in accordance with a contract. 

It is requested that you state the amount which was 
paid to Mr. Mertens in 1939 and the date of payment. 


Your reply should be forwarded to this office for the 
attention of Mrs. Flint. 


Respectfuly, 
(Signed) George D. Martin 
Internal Revenue Agent in Charge 
LDF :hms 


[Endorsed]: Case Nowa@u2ae..........2 S. 
Piti. Exhibit 15. Date 3/31/44. No. 15 Identification. 
Date 3/31/44. No. 15 in Evidence. Clerk, U. 5. Dis- 
trict Court, Sou. Dist. of Calif. L. J. Somers; epi 
Clerk. [130] 
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Mr. Zeitzius: And I hand that letter so marked to the 
witness, and ask him whether he received that, the original 
or a copy thereof; if so, whether he made a reply thereto? 


A. On September 25, 1940, we received a—by “we” I 
mean Price-Waterhouse & Co.—received a copy of a letter 
identical with this. [105] 


* * * * * * * * * 


A. —from Loeb & Loeb, with the request that we 
answer it, which we did by a letter dated September 30, 
1940, addressed to “Internal Revenue Agent in Charge.” 

Mr. Zeitzius: I ask that this letter which is dated Sep- 
tember 30, 1940, addressed to the “Internal Revenue 
Agent in Charge’ from Price-Waterhouse & Co., be 
marked as Plaintiffs’ Exhibit 16, for identification. 

The Clerk: So marked for identification. 

(The document referred to was marked Plaintiffs’ Ex- 
hibit 16, for identification. ) 

Mr. Zeitzius: I hand you what has been marked for 
identification Plaintiffs’ Exhibit 16 and ask you if that is 
a true copy of the reply which you made? 

A. That is a copy that agrees with the retained copy 
that we have of the letter, so I assume it is a true copy. 
, 106] 

Mr. Zeitzius: I offer into evidence as Plaintiffs’ Ex- 
hibit 15 the letter of September 16, 1940, marked for 
identification and identified by the witness, as Exhibit 15. 

Mr. Mitchell: We object to it only on the grounds that 
it is wholly immaterial and it merely encumbers the record. 
While it does relate to these taxpayers, I think the witness 
can testify that the revenue agent was misinformed, so 
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that it is of no help to the Court whatever, either Exhibit 
15 or Exhibit 16 for identification. 


Mr. Zeitzius: I think that that, your Honor, taken 
together with Exhibit 16 which I shall offer next, is 
clearly a part of the case. It shows the position as sup- 
posedly maintained that this was a loan and not con- 
structively received, the main amount in question here of 
some $40,000, and I submit that it shows what was before 
the revenue officials and the position taken by the parties 
here at all times. 


The Court: I will overrule the objection. This has 
bearing upon the relationship between the parties and the 
agreement, which is Exhibits 1 and 2, under which the 
method of payment of the taxes was arranged. [107] 

x S * * * xk x x : 


Mr. Zeitzius: I next offer into evidence Plame 
Exhibit 16, the letter dated September 30, 1940, which 
has been marked and identified as No. 16 by the witness. 


Mr. Mitchell: Defendant makes the same objection, 
and the further objection that the letter is full of self- 
serving declarations and conclusions of law and factual 
conclusions which the government does not concede, nor 
does the government concede that the contention that the 
money paid was a loan has been steadfastly adhered to by 
the taxpayer. 

So that the issue will be clear, it 1s the government’s 
contention that the loan theory was an afterthought and it 
is contrary to the original agreement of the parties, the 
contract of employment. 

The Court: I think that this letter, written in re- 
sponse to the request for information by the agent in 
charge. is certainly admissible. 
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The government cannot insist that only such a statement 
by the agent as coincides with the government’s view, and 
a contrary assumption in which he acquiesced can’t be con- 
sidered in this particular case. Nor is the government in 
a position to say that the parties, among themselves, could 
not modify the contract. The government can’t insist 
that that contract could not be modified by the parties to 
it. There already is evidence in the record that it was 
stated that the money would be [108] advanced. 


Mr. Mitchell: I don’t think the government could 
modify it. 

The Court: The government, in insisting on the pay- 
ing all the tax on the 7th, the government could not make 
law by the tax. That was an agreement between them. 
They could have thrown up the entire contract. 


Mr. Mitchell: The government does not contend they 
could not change the contract. 


ine Court ey soral acrecinent, 
Mie Mitchell Of course, they could. 
The Court: All right. Then the government is not 


in a position to say that they could not change it. 


Mr. Mitchell: The government does not so contend, 
your Honor. 


The Court: Whether these have the effect of showing 
a change, that is a question to be determined later on. 


Mite Mitchells) That is correct. This, though, is a 
self-serving declaration. 


The Court: Nothing is self-serving when a govern- 
ment official asks for information and the taxpayer states 
his position in the case. The government did not have to 


174 Ethel Strickland Rogan, etc. vs. 


(Testimony of J. R. White) 


ask. It is none of his business. He has gotten the tax. 
Why did he write the letter? [109] 


* * 2 * * * * * * 


The Clerk: 16 1n evidence. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 16, and was received in evidence. ) 


PPRATNGT ITP PS Wh arial ie) 


PRICE, WATERHOUSE. & Ce 
530 West Sixth Street 
LOS ANGELES 
September 30 1940 


Internal Revenue Agent in Charge, 
12th Floor U.S. PostsOmece and 
Court House Building, 
Los Angeles, California. 


Attention: Mrs. Flint 
Wear Sir: 
FERNAND MERTENS 


We have been requested to reply to your letter of 
September 16 1940 addressed to Loew’s Incorporated re- 
garding the 1938 and 1939 Federal income taxes of 
Fernand Mertens. Your letter requests information re- 
garding any amounts paid to Mr. Mertens in 1939 as re- 
imbursement for 1938 income tax paid to the Collector 
of Internal Revenue before Mr. Merten’s departure from 
the country in 1938. 


Apparently there is some nusunderstanding of the facts 
by your office. When Mr. Mertens applied for his clear- 
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ance papers in September of 1938 the position was taken 
that Loew’s obligation to pay Mr. Merten’s taxes was 
an obligation only to pay such taxes as might lawfully be 
assessed against him and that the amount of the obliga- 
tion could not be determined until the close of the year 
with respect to which the taxes had accrued. The Col- 
lector disagreed with this view and insisted upon the tax 
being included as additional income in the year of receipt 
of the earnings and in order to obtain the clearance 
papers it was necessary for Mr. Mertens to accede to the 
Collector’s view to the extent of paying the tax demanded 
of him, which amounted to some $40,000. Accordingly 
Loew’s loaned this amount to Mr. Mertens in 1938 and 
the amount was paid by Mr. Mertens to the Collector with 
the understanding between him and Loew’s that as soon 
as the correct amount of tax lability had [131] been 
lawfully determined the loan would be credited with the 
amount of the correct liability and the balance of the 


loan was thereupon to be repaid by Mertens to Loew’s. 


Internal Revenue Agent 
in Charge -2- September 30 1940 


We are informed by representatives of Loew’s In- 


corporated that: 


(1) No reimbursement was made to Mr. Mertens in 
1939 since during that year there had not been any de- 


termination of liability for that tax, 
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(2) Mr. Mertens is still indebted to Loew’s for the 
sum of $40,017.41 advanced to him in 1938 and that no 
adjusting entries or payments have since been made with 
respect to this advance, and 

(3) During 1939 Loew’s paid to the State of Cali- 
fornia the following sums in respect of 1938 California 
income tax of Mr. and Mrs. Mertens: 

California income tax of 
Mr. Mertens Mrs. Mertens 
Instalment paid: a 


April 1939 $ 978.49 $1,007.85 
August 1939 978.49 1,007.85 
December 1939 978.49 1,007.85 


$2,935.47 $3,023.55 


—— ——__ 
————— ee ee 
——_ —___ _. 


which amounts were also charged as advances to Mr. 
Mertens so that at the present time he is indebted to 
Loew’s for a total of $45,976.43. 
Yours very truly, 
Price, Waterhouse & Co. 
Copies to— 
Loew’s Incorporated 
Attention of Mr. Melbourne 
Messrs. Loeb and Loeb 
Attention of Mr. Leon Levi 


[Endorsed]: Case No. 3002. Mertens vs. Rogam: 
Pltf. Exhibit 16. Date 3/31/44. No. 16 Identification. 
Date 3/31/44. No. 16 in Evidence. Clerk, U. S. District 
Court, Sou. Dist. of Calif. Louis J. Somers, Deputy 
Clerk. [132] 
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OQ. By Mr. Zeitzius: Mr. White, do you recall the 
letter which was a part of Exhibit 11, of October 1/7, 
1940, from the Internal Revenue Agent in Charge? 

A. No; I don’t remember that. 


©. I hand you the original, which is in evidence as 
part of Plaintiffs’ Exhibit 11, and ask you whether you 
made a reply to that letter of October 17, 1940? 

A. We replied to that on October 22, 1940. 


Mr. Zeitzius: I would like to have marked for iden- 
tification the letter dated October 22, 1940, or, rather, a 
copy of such a letter, addressed to “Internal Revenue 
Agent in Charge,” signed with the initials “J. R. White.” 


The Clerk: 17 for identification. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 17, for identification. ) 


QO. By Mr. Zeitzius: I hand you what has been 
marked for identification as Exhibit 17 and ask you if you 
will state what it purports to be a copy of? 

A. This is a copy of our office copy of a letter [113] 
dated October 22, 1940, the original of which would be on 
Price-Waterhouse letterhead and signed ‘‘Price-Water- 
house & Co” and not with initials. 


Q. Did you send the original, or was, according to 
your records, the original sent to the Internal Revenue 
Agent in Charge? 

A. According to our records the original was sent to 
the Internal Revenue Agent in Charge. 


Mr. Zeitzius: I offer into evidence what has been 
marked for identification as Plaintiffs’ Exhibit 17, and 
counsel has received a copy of it. 
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Mr. Mitchell: The direct foundation is waived and no 
objection. 

The Geurt: All ight. Adiiutted: 

The Clerk: 17 in evidence. 

(The document referred to was marked Plaintiffs’ Ex- 
hibit 17, and was received in evidence. ) 


[PEAINTIPSS ees in 17 


Cory 
COPY = LOS®AaNGELES 
October 22 1940 
JRW:MEC 
Internal Revenue Agent in Charge, 
Twelfth Floor, United States Post Office 
and Court House Building, 
Los Angeles, California. 


Attention: Mrs. Flint 


Dear Sir: 
MR. FERNAND MERTENS 
MRS. VICTORINE CATHERINE MERTENS 


1938 Federal Income Tax 


We acknowledge receipt of your letter of October 17 
1940 addressed to the above taxpayers. We understood at 
the time of our discussion of this matter with Mrs. Flint 
that her recommendation would be that the claim for re- 
fund be disallowed. However, we also understood that 
an opportunity would be given for the filing of a protest 
and presumably for an oral hearing with the conference 
section of your office. We were therefore somewhat sur- 
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prised to observe that your letter of October 17 1940 


did not provide for the filing of a protest. 
Yours very truly, 


JRW 
Copies to— 
Messrs. Loeb & Loeb 
Loew’s Incorporated 
Copies’ to 
New York VY 


San Franciscov/ 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Pitfs. Exhibit 17. Date 3/31/44. No. 17 Identification. 
No. 17 in Evidence. Clerk, U. S. District Court, Sou. 
ie ot Caliteee, |. Somers, Deputy Clerk. [133] 


Mr. Zeitzius: I now have a few questions of the wit- 
ness, preparatory to turning him over for cross examina- 
tion, 

QO. On yesterday I believe you testified concerning a 
conversation that occurred in the Collector’s Office on 
August 30, but 1 don’t think I asked you at that time 
whether there was included in the conversation any dis- 
cussion as to who were to put up the amount of tax 
money which would be computed and paid with respect to 
the Plaintiffs’ incomes then under consideration. [114] 
You want me to relate the conversation— 

Do you recall— 

—as I recall it on the 30th. or the— 

On thes 30th. 

—or any of the conversation before that time about 


gC Ope 


it, or not? 
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Q. Well, before and—yes; start before, if you recall 
any. 

A. The question as to who was to pay the taxes and 
whether or not it was taken into income first arose in dis- 
cussions between the time that Mrs. Mertens left the 
country and Mr. Mertens left the country, as to the 
problem; and there were various discussions at various 
dates between Mr. Levi, who was attorney for Loew’s, 
and myself, a Mr. Singer, who was a tax man for Mrs. 
Schulburg, Mr. Mertens’ agent, and a Mr. Melbourne, 
Mr. Henderson—Hendrickson, and Mr. Craig of Loew’s. 
And the problem was being faced as to the legal status 
of whether or not this money was to be included as income. 
I was consulted, not as an attorney, because I am not one, 
but as an accountant familiar with tax procedures, and 
Mr. Levi, as to the method of how this should be handled. 
And the— 

Mr. Mitchell: May I ask that the time be fixed? 


A. I am sorry, I can't state exact dates whenetiese 
discussions took place, except to say that they were be- 
tween July 25th and August 30th. [115] 


The Court: All right? that is close eronone 


2 * * 2 * * * * * 


Q. By Mr. Zeitzius: What I want, Mr. White, is 
suppose you confine your answer at the moment to August 
30, or within a couple of days of August 30, when the 
matter was taken up with the revenue officials at that time. 

A. The conversation was first with Mr. Ogden of the 
Revenue Agent’s Office on about the 25th or 26th of 
August. Mr. Levi and I were there and Mr. Levi stated 
the contention of Loew’s that they did not owe this money 
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to Gravets and did not have to pay Gravet for—reim- 
burse him for this tax until after the tax had become final. 
That explanation was given in support of Mr. Levi’s 
argument that the amount should not be included in 
income. 

Mr. Ogden asked who was going to pay the money and 
how it would be paid; and Mr. Levi replied that, if neces- 
sary, [116] he would—if necessary, Loew’s would loan 
the money; that it might be necessary for Gravet to put 
up a bond, or an attempt would be made to have Gravet 
pay the money himself. 

On the 30th, Mr. Levi told me that— 


Mr. Mitchell: Now, just a moment. Was this in the 
presence of Mr. Ogden or Mr. McDonald? 

A. I think what I was about to refer to was in the 
presence of either Mr. Ogden or Mr. McDonald. [117] 


* * K * * * *K K * 


Q. Did you have a conversation with Leon Levi, he 
acting for Loew’s, with respect to whether this money 
to be advanced for taxes should be by way of a loan to 
Gravet or otherwise? ee es: 


* * * * * * * * x 


QO. By Mr. Zeitzius: Did you thereafter talk to Mr. 
Mertens concerning that conversation? 

Poe 6 eS imac. 

Q. Did you impart to Mr. Mertens—approximately 
when thereafter did you talk to Mr. Mertens about that? 
[120] 

A. On September 7, 1938, while we were waiting for 
the cashier's checks to be changed into cash for paying 
the tax. 
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Q. What was your conversation with Mr. Mertens on 
September 7? 

A. J summarized the reasons why the Collector of 
Internal Revenue had required this inclusion of this 
$40,000 in the income and the reasons why I was informed 
that Loew’s would refuse to recognize their liability to pay 
this tax; and that I had been informed that Loew’s would 
insist on regarding this as a loan until the tax was finally 
determined; and that it would probably be necessary to file 
claims for refund at some later date. 

©. What did Gravet say? 

A. He told me he understood the matter and that he 
had been told that this would not result in any financial 
detriment to him and I pointed out to him then, in any 
event, he would owe the company at least $300, being the 
tax on the French income. 

Q. Did he indicate at that time whether or not he 
understood it was to be treated as a loan? 

A. I definitely got the impression that he understood 
that it was to be treated as a loan. [121] 


x 2 2 * * 2 2 * 2k 


Q. By Mr. Zeitzius: Did you at that time or 
promptly thereafter inform Loew’s Incorporated what had 
occurred on September 7th, or the substance of what had 
occurred ? 

A. Yes. The incident occurred in‘the morning, and 
that afternoon I dictated a letter summarizing the facts to 


inform Loew’s what had been done, and I] believe that 
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letter was sent out of our office the next day, Septem- 
ber 8th. 

Mr. Zeitzius: I ask that there be marked for identi- 
fication as Plaintiffs’ Exhibit 18 the photostatic copy of 
a letter of September Sth, 1938, addressed “to Loew’s 
Incorporated,” by Price-Waterhouse & Co., of which I 
have the original also in my possession. 

The Clerk: 18 for identification. 

(The document referred to was marked Plaintiffs’ Ex- 
hibit 18, for identification. ) 

QO. By Mr. Zeitzius: I hand you what has been 
marked for identification as Plaintiffs’ Exhibit 18 and ask 
you whether or not that is a true photostatic copy of your 
reply, | mean the letter to which you referred in answer 
to the prior question? [122] 

A. Yes; this is the copy of the letter. 

Mr. Zeitzius: Before offering the photostatic copy in 
evidence, I would like to have counsel compare the original 
and the photostat and see if he is satisfied as to the 
photostat. 

Mr. Mitchell: Yes. 

Mr. Zeitzius: I offer into evidence what has been 
marked as Plaintiffs’ Exhibit No. 18 for identification. 

The Clerk: 18 in evidence. 

Mr. Mitchell: The defendant objects on the ground 
that it is self-serving. 


The Court: Allright. Let us see what you have, 
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Mr. Zeitzius: Does your Honor want to inspect the 
original? 

The Court: All right, it doesn’t matter yydGae 
think cameras lie. 

Mr. Zeitzius: No. I meant for convenience on the 
eyes. 

The Court: No. This is good. On these photostats 
white on black background is good. It is the reverse that 
is bad, where they have the white background with the 
black type. 

This is a contemporaneous statement by an agent of 
conversations which had taken place, which sets forth the 
contentions of the government there made at or about the 
time the tax was paid, and certainly bears upon what was 
[123] intended to be done by everybody in the case. It 
can’t be called a self-serving declaration, because from 
there they could still back out. The tax had only been 
paid the day before, hadn’t it? 

Mr. Mitchell: That is right, your Honor. It recites 
the conversation of the day before. 

The Court: That is all right. People do not design 
alibis for law suits to be filed later, in 1943, on the 15th 
of September, 1938. To that extent it could not very 
well be called self-serving. 

The Clerk: Admitted? It is admitted, your Honor? 

The Court: Admitted, yes. Objection overruled. 

(The document referred to was marked Plaintiffs’ Ex- 


hibit 18, and was received in evidence. ) 
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Eee INTIRES SeXEisilt 18] 


eek WATERHOUSE & Co. 


530 West Sixth Street 
LOS ANGELES 
September 8 1938 


[Stamped]: F. L. H. Sep 9 — 1938 


Loew’s Incorporated, 
10202 Washington Boulevard, 
Cuiver Gin Califortia, 


Attention: Messrs. Floyd Hendrickson 
and John Melbourne 


Dear Sirs: 
MR. AND MRS. FERNAND MERTENS (GRAVET) 


On September 7 1938 Mr. Melbourne and our Mr. 
White assisted Mr. Mertens in obtaining his sailing per- 
mit after payment of Federal income taxes for himself 
and Mrs. Mertens in the amount of $37,073.27, the com- 
putation of which is shown in the statement which ac- 
companied our letter of August 30 1938. 


We explained fully to Mr. Mertens the arrangements 
which had been made with the Collector of Internal 
Revenue and the Collector’s reasons for the requirement 
that the amount of $40,017.41 be included in his income 
as having been ‘“‘constructively received” from Loew’s In- 
corporated. The company’s contention that its lability 
to pay income taxes of Mr. and Mrs. Mertens could not 
be determined until the close of 1938 was discussed with 
Mr. Mertens and he informed us that he understood the 
problem and was quite agreeable that the amounts ad- 
vanced by the company for the payment of his and Mrs. 


186 Ethel Strickland Rogan, etc. vs. 


(Plaintiffs’ Exhibit 18) 

Mertens’ taxes should be considered as a loan until the 
amounts of the taxes are finally determined. We also 
informed him that it will probably be necessary to file 
completed 1938 Federal income tax returns in March 
1939 and that it may be desirable at that time to file 
claims for refund. 


Mr. Mertens was requested to supply us with state- 
ments of the 1938 operations of his farm and stable so 
that any loss from these ventures can be claimed in the 
completed returns. 


It was explained that it was not necessary to file 1938 
California income tax returns untill April 15 193%) 


Yours very truly, 
Price, Waterhouse & Co. 
Copy to— 


Mr. Leon Levi 
Copy to Mr. Melbourne 9-9-38/nt 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Pitf. Exhibit 18. Date 3/31/44. No. 18 Identification 
Date 3/31/44. No. 18 in Evidence. Clerk, U. S. District 
Court, Sou. Dist. of Calif. L.j.S., Deputy Clenaaiaia 


Mr. Zeitzius: Now, I believe there are just about two 
more questions. | have doubts as to whether the equi- 
valent of Rule 50 would necessarily cover that which I am 
going to ask. So, therefore, | will ask the witness: 


O. Who furnished you the information in the refund 
schedules that we talked about yesterday, consisting of 
the amounts of income and deductions therein set forth? 
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A. The income and deductions. this information was 
furnished as to salary income by Loew’s Incorporated and 
Warner Brothers, and also by Gravet; as to deductions, 
by Gravet; and as to the French income and deductions, 
by Gravet by means of a letter or correspondence after 
he had [124] gone back to France. 

Q. Do those schedules which you examined yesterday 
correctly show all of that information, that is, the amounts 
of income and deductions which you set forth in those 
schedules in the refund claims, as given to you, I mean? 

Mr. Mitchell: J think that he has sworn to that and 
the claim shows on the tace of it that he did. 

Mr. Zeitzius: All right. If that is your understand- 
ing, that that evidence is in the case, I shall not ask for 
an answer. 

Mr. Mitchell: I will stipulate that the witness did not 
change the figures that were given to him. 

Mr. Zeitzius: All right. 

ane Court. All right. 

Q. By Mr. Zeitzius: Did you make a computation on 
the basis of what would the tax be under the 1934 
Revenue Act, using the income and deduction figures used 
in the tax returns filed on September 7, 1938, for each of 
the plaintiffs? Did you make such a coniputation using 
those figures but without the item of $40,017.41? 

Mr. Mitchell: Just a moment. Does counsel mean the 
mevenue Actrer 1936? He said “1934.” 

Mr. Zeitzius: No. I think ’38 is the Revenue Act. 


Didn’t I state that? [125] 
* * * * * * x x 


A. I made such computations under the Revenue Act 
of 1938. 

Q. By Mr. Zeitzius: Did you make it on the basis 
of— 
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Mr. Mitchell: Just a moment. I don’t quite get that 
clear. Is this referring to the refund chaim of Septem- 
Dene? 

The Court: No. He is asked if he made a computa- 
tion, just like a summary by any accountant, of what the 
tax would be if you eliminated the $40,000. Isn’t that 
correct ? 

Mr. Zeitzius: That is correct. [126] 

: 2 * * 2 2 8 2 x 
The Court: In other words, if the government insists 

upon payment in advance, before filing it, from an alien or 
anybody who wants to go out of the country, of necessity 
the government makes a guess and the taxpayer has a 
right to show then, in the light of subsequent events, what 
his actual liability was. 

Mr. Mitchell: That is correct, your Honor. [127] 

2 2 2 2 2 2 2 * * 
The Witness: These computations show that if— 
Q. By the Court: This is your working sheet, isn’t 

ihe A. Yes, sir. 

Q. You haven’t got it transcribed, have you? 

A. It is not transcribed; no, sir. 

The Court: Why don’t you have that copied and just 
let us put it in like a summary of a computation? 

Mr. Mitchell: I would like very much to do that, your 
Honor. 

The Court: Why don’t we do it, have it written up? 
Here, take a look at it during the noon hour. 

Q. By Mr. Mitchell: This is the computation of the 
tax? 

A. This is (indicating). On this side is a computa- 
tion of the tax, with the credits for personal exemption 
and [128] dependents for the period from January 1 to 
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Mr. Mitchell: Just a moment. I don’t quite get that 
clear. Is this referring to the refund chaim of Septem- 
ben 7° 

The Court: No. He is asked if he made a computa- 
tion, just like a summary by any accountant, of what the 
tax would be if you eliminated the $40,000. Isn’t that 
correct? 

Mr. Zeitzius: That is correct. [126] 

* * * x 2k eee * Ss 
The Court: In other words, if the government insists 

upon payment in advance, before filing it, from an alien or 
anybody who wants to go out of the country, of necessity 
the government makes a guess and the taxpayer has a 
right to show then, in the light of subsequent events, what 
his actual liability was. 

Mr. Mitchell: That is correct, your Honor. [127] 

2 2 2 2 2 2k 2 2 2 
The Witness: These computations show that if— 
Q. By the Court: This is your working sheet, isn’t 

it? A. Yes, sir. 

©. You haven’t got it transcribed, have you? 

A. It is not transcribed no, sir. 

The Court: Why don’t you have that copied and just 
let us put it in like a summary of a computation? 

Mr. Mitchell: I would like very much to do that, your 
Honor. 

The Court: Why don’t we do it, have it written up? 
Here, take a look at it during the noon hour. 

Q. By Mr. Mitchell: This is the computation of the 
tax? 

A. This is (indicating). On this side is a computa- 
tion of the tax, with the credits for personal exemption 
and [128] dependents for the period from January 1 to 
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September 1, 1938. This first computation is the amount 
of tax, without including any tax as income. The second 
computation, below here, up above that here, is the tax 
if you include only the first tax as income. 1n these— 

Q. The genera! tax, you mean? 

Mr. Zeitzius: No. He means— 

A. No; the first tax. 

Mr. Mitchell: The first tax on $120,000? 

A. The first tax on $120,000. This column over here, 
which I have not put all the captions in, makes the same 
two computations but uses a full year’s personal exemp- 
tion and credit. 

The Court: Supposing you have it transcribed and 
supply the captions and bring it back this afternoon. It is 
all in condition where anyone who is used to copying docu- 
ments like this in an accounting office can get it out 
quickly. 

The Witness: All right. 

The Court: And then it may be marked. It will be 
given as a summary. You know the usual way we do 
with a copy of a summary. 

Mr. Mitchell: We will have no objection at all. It 
will be very helpful, I think. 

The Court: Yes. 

Mr. Mitchell: In addition to that— 

The Court: We will identify it now so we will know 
[129] what we are speaking of. What is the number? 

The Clerk: 19. 

The Court: 19. It will be exhibit 19 for identifica- 
tion. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 19, for identification. ) 
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FERNAND GRAVET MERTENS 
VICTORINE CATHERINE RENOURD MERTENS 
TAX CALCULATIONS 


Using credits for personal exemption and dependents for 


Eight months Full_year 
Each Each 
Tax computed without including Spouse Total ‘spouse Total 
any income tax _as income = 
Incom returns filed September 7, 1938 $77,425.11 $154,850.21 
medica neene tax” included therein 20,008.71 40,017.41 
Revised income $57,416.40 $114,832.80 $57,416.40 $114,832.80 
Credits for personal exemption and dependents 1,100.00 2,200.00 1,650.00 3,300.00 
Surtax net income $56,316.40 $112,632.80 $55,766.40 $111,532.80 
Earned income credit 1,400.00 2,800.00 1,400.00 2,800.00 
Normal tax net income $54,916.40 $109,832.80 $54,366.40 $108,732.80 
$ 2,196.66 $ 2,174.44 
Normal tax 2,196. 174, 
Surtax 9,670.74 9,487.78 
Total tax $11,867.40 $ 23,734.80 $11,662.22 $ 23,324.44 
—————— oe ee 
Tax computed by including 
above income tax_as income 
Surtax net income as shown above $56,316.40 $112,632 80 55,766.40 1 
Add—Total tax item shown above 11,867.40 23,734.80 siteees : Pea 
Adjusted surtax net income $68,183.80 $136,367.60 67,428.62 
Earned income credit 1,400.00 2,800.00 : 1,400.00 ao 
$66,783.80 $133,567.60 $66,028.62  §132,05724 
= 
Norms] tax acmuen 
urtax § 2,671. $ 2,641.14 
14,079.03 
renter 13,777.16 
$ 33,500.76 $16,418.30  $ 32,836.60 
—— SS 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. Pltf. Exhibit 19. No. 1 i i 
No. 19 in Evidence Clerk, U. S. District Court, Sou. Dist. of Calif, 1 pe, ee gar 
[135] 
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Mr. Mitchell: Do I understand that the witness has 
three separate computations? Does this include the first 
one that was originally submitted on August 25, 1938, 
to the Collector’s Office? 

The Witness: No. 

Mr. Mitchell: I would ask that that be added to it. 

Mr. Zeitzius: That I tried to get in yesterday with 
my letter of August 30, which I think was ruled out. 

sine Court: ile objected to the letter. He did not 
object to the computation, and you can tear that off and 
put it in as a summary, if you want to, or have him attach 
it to this, say. 

Mr. Zeitzius: Yes. I think the witness would say— 

Q. Is this correct, Mr. White: That the summary 
that is attached to the return of one of the Mertens on 
September 7, 1938, is the same as the summary that you 
submitted here earlier to the Revenue Office? 

A. Yes. In my opinion, it is not necessary to show 
the computation to arrive at this $40,000 figure, because, 
once having arrived at it, it is self-proving and is much 
more clearly shown by just using the $40,000 figure indi- 
cated, [130] because the answer proves at the bottom. 

Mr. Mitchell: No; I am not referring to that. I am 
referring to the original computation that was submitted 
August 25 and was rejected by the Collector’s Office. 
That was the original computation. 

Mi, Zeitzius-) Oh, | see. Yes; I aim agreeable ta 
producing that. 

The Court: All right; you may supply that, Mr. 
White. You probably have it somewhere. 

The Witness: Yes; it is right here. 

Q. By Mr. Zeitzius: Then, did you also make a com- 
putation showing what would be the tax on the September 
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7th return basis, with the inclusion only of the income and 
deductions shown therein and the addition, in lieu of the 
$40,017.41, the addition of the tax on that income without 
$40,000? 

A. Yes. That is the second series of computations on 
the sheet. 

Mr. Zeitzius: In other words, I wanted to be sure. 
From what was said to date it did not strike me that the 
witness had said anything about making such a compu- 
tation. 

The Court) All right 

Mr. Zeitzius: That is, the tax upon the inclusion of 
only one tax. If that be understood, then I have nothing 
further to ask the witness on that. [131] 

* * * * * - * rr * 


LEON LEVI, 


called as a witness by and on behalf of the Plaintiffs, hav- 
ing been first duly sworn, was examined and testified as 
follows: 


The Clerk: Please state your name? 
Aw Econ Eevr 


Direct Examination 
By Mr. Zeitzius: 
Your name is Leon Levi, L-e-v-i? 
That iscorrecr. 
Where do you reside? 
In Los Angeles. [132] 
What is your occupation, Mr. Levi? 
Well, at the present time I am a business man. I 
was an attorney at law up until the end of last year. I 


~i0 F10 eo 
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am still a qualified attorney, although not actively prac- 
ticing. 

Q. You were a member of the firm of Loeb & Loeb, 
as I believe the parties have stipulated. You are the party 
referred to as Leon Levi in paragraph 17 of the stipula- 
tion, the last paragraph? 

A. I was a member of the firm from the beginning of 
1941 until the end of 1943. That is a period of three 
years. 


Q. Yes. 
A. Prior to that time, ever since 1931, I was em- 
ployed by the firm. 


Q. During 1938 you were employed as a lawyer by 
the firm of Loeb & Loeb? 
A. That is correct. 


Q. Did you know the plaintiff, Fernand Mertens, 
otherwise known as Gravet? A. I met him. 


Q. Will you state whether you met him at any time 
in the month of August, 1938? 

A. I can’t tell you definitely as to whether ! met him 
during the month of August or not. I know that I met 
him and met with him prior to September 7 of 1938. 


Q. And where was that? 
A. That was at the studio, in his dressing room. [133] 


Q. And who all were present? 

A. At the conference I have in mind there was present 
myself and Mr. Jack Melbourne. who was then employed 
by Loew’s Incorporated. and Mr. Gravet, and I believe 
Mr. White, although I am not positive as to whether Mr. 
White was present at this particular one or not. 
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Q. At that conference was there any discussion—oh, 
first of all, you are familiar with the tax controversy in 
this case? 

A. Iam very familiar with it. 


Q. With respect to the time you mentioned in Sep- 
tember, in what capacity were you acting at this con- 
ference? Who were you representing then? 

A. Iwas representing Loew’s Incorporated. 


QO. What was the occasion of that conference with 
Gravet and the gentlemen you named? 

A. We had been called on—when I say “we” there, I 
mean Mr. White and myself had been called upon—to 
expedite the obtaining of a sailing permit so that Mr. 
Gravet could leave the country. 


Pardon me, may I ask that the question be repeated, 
please? 


(Question read.) 
A. Mr. White and I had had— 


Mr. Mitchell: Excuse me. So that I will understand 
you, you are referring to the studio conference? [134] 


Mr. Zeitzius: That is right: prior to September 7th. 


A. Mr. White and I had had a series of conferences 
at the Collector’s Office with a view to determining what 
would be necessary in order to obtain this sailing permit. 
And following those conferences and prior to the day that 
Mr. Gravet was to go down to obtain his compliance certi- 
ficate, I went out to the studio for the purpose of meeting 
with him and explaining the whole thing to him, so that 
he would know what he was doing when he went down to 
the Collector’s Office. 
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Q. What did you explain? You say you explained the 
whole thing to him. Just what did you tell him? 

A. I told Mr. Gravet at that time that there was a very 
serious controversy with the government as to the amount 
of taxes that would have to be paid in order to obtain his 
compliance certificate. 1 pointed out to him that under 
the terms of his contract with Loew’s Incorporated— 

Mr. Mitchell: Just a moment. 

The Witness: I will change that. I am sorry. 

Mr. Mitchell: Just a moment. I make the same ob- 
jection to the recital of this conference, on the ground that 
it is self-serving; that the plaintiff should be here to 
testify himself; that it is an indirect method of avoiding 
the customary burden. 

The Court: I don’t see it. Loew’s is an adversary to 
Gravet in this controversy. Loew’s is the employer to 
the [135] contrary of this gentlemen as _ representing 
Gravet. Loew’s may testify to conferences he had with 
Gravet as to the meaning, and if indirectly it strengthens 
the position which Gravet takes in this case, it merely 
happens that both of them make the same contention. 

Mr. Mitchell: I also object to the particular portion 
of his testimony as to the contents of a written instrument 
as not the best evidence and as a conclusion of the witness. 

The Court: I have not heard him testify. He started 
to say something. He pointed out something. I don’t 
know. 

Mr. Zeitzius: That is right. He was pointing out the 
conversation with Gravet, were you not, Mr. Levi? 

Wie Comte everriicd. Go ahead. 

A. I pointed out to Mr. Gravet in that conversation, I 
pointed to the provisions of the contract which state that 
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Loew’s will pay taxes lawfully assessed against him in the 
United States. I explained to him that it was the posi- 
tion of Loew’s Incorporated that there was no liability 
on their part to make any payment to Mr. Gravet until 
such a time as taxes had actually been lawfully assessed 
against him; and that Loew’s would not pay the taxes that 
the Collector of Internal Revenue was demanding as a 
condition to the issuance of this compliance certificate. I 
told him that I had been authorized by Loew’s Incorpor- 
ated to offer to lend him, lend Mr. Gravet sufficient money 
so that he could pay the tax as demanded by the Collector 
and secure his sailing [136] certificate, and that then we 
would have to let the question of the ultimate repayment 
of that loan hinge upon a final determination as to what 
his actual lawful tax liability was, once it was determined 
what taxes could or should have been lawfully assessed 
against him. 

We had quite a lengthy conversation about that and Mr. 
Gravet understood it thoroughly and expressed himself to 
me as being in complete accord with that procedure. 


We then arranged—at that time, at the date of that con- 
ference, the time and place of the final meeting with the 
Collector had already been determined upon. We were to 
go down, or he was to go down, rather, to the Collector’s 
Office on September 7th at some specific hour, I think it 
was in the morning, and I called that all to his attention 
and made the arrangements for Mr. Melbourne to meet 
with him that morning and to see to it that he was es- 
corted down to the Collector’s Office. 

Q. By Mr. Zeitzius: You referred to prior— 

Mr. Mitchell: Excuse me. I don’t know just who Mr. 
Melbourne is. 


Fernand Mertens, etc. et al. 197 


(Testimony of Leon Levi) 

Mr. Zeitzius: Melbourne, Loew’s employee. 

A. Mr. Melbourne at that time was employed in the 
accounting department of Loew’s Incorporated, and he 
was the man at the studio who handled the routine from 
an accounting end of tax matters. 


Mr. Mitchell: I see. [137] 

A. I was in charge of all of their tax matters, the 
legal end of all of their tax matters, and in effect super- 
vised Mr. Melbourne in that phase of his work. 

QO. By Mr. Zeitzius: Did you say you had—you did 
say that you had previously been at the Collector’s Office: 
in fact, you had a series of conferences. Did you have 
occasion to come here on or about August 30, 1938, with 
Mr. White? 

A. On August 30, 1938, Mr. White and I went to- 
gether to the Collector’s Office to receive the final word 
from the Collector as to what position he was going to 
take in the matter in view of the facts and information 
and arguments that had been submitted to him in our 
previous meetings. 


Q. On the occasion that you went to the Collector did 
the question as to the source of the money that would 
have to be paid as taxes come up? 

A. It very definitely came up when Mr. Ogden told 
me that the government, the Collector, was taking the 
position that the tax on the tax on the tax would have to 
be included in order to get the sailing certificate. I told 
Mr. Ogden—I!I knew him fairly well prior to that time, 
having been in school with him—and I told him in no un- 
certain terms that Loew’s Incorporated was not going to 
pay that tax; that we would do one of two things: We 
would either arrange for Mr. Gravet to post a bond, 
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which he had the right under the law to do—post a bond 
pending the final determination of [138] the tax, and 
obtain his sailing permit that way, or more probably, that 
Loew’s Incorporated would lend Mr. Mertens sufficient 
cash so that he himself could made the payment, but that 
in that case it was going to be regarded as a loan by 
Loew’s Incorporated until such time as the lawful tax 
liability had been properly determined. 


Q. Did he make any reply, Mr. Ogden, when you told 
him it would be a loan or regarded as a loan? 

A. His only reply was that the Collector’s Office felt 
that it was their obligation in issuing a sailing certificate, 
a compliance certificate, they felt it was their obligation 
to impose the tax on the highest possible basis that they 
could make seem reasonable under the circumstances, and 
that they could not issue the sailing certificate on any 
other basis. 


Q. Was anything said as to the propriety of including 
more than one tax? . 

A. Well, there was a great deal said theres) Wine 
had been a great deal said about that same thing in the 
meetings that we had had down there during the two or 
three days preceeding August 30th, because that was our 
whole issue and our whole argument. That was the 
reason why Mr. White and I decided to go down to the 
Collector’s Office almost two weeks in advance of the sail- 
ing date, because we wanted to point out to the Collector, 
and we did point out to the Collector, that this issue exist- 
ed and that it was [139] a complicated one and that it 
should be setttled before the day on which Gravet came 
down there. 
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We took the position throughout the entire discussion 
that certainly there should not be any tax on the tax in 
any event, and according to my interpretation of the 
language “Lawtully assessed” that the government had 
no right to include that tax at all, even one tax, let alone 
the tax on the tax. 

©. And what reply to that, if any, did Mr. Ogden 
make? 

A. Well, I have already stated that. 

eon, | see: 

A. That they had to collect on the maximum theory. 

Q. On the maximum theory? 

A. That they, in issuing a sailing certificate—it be- 
hooved the Collector to impose taxes on the maximum 
basis, giving the government the benefit of doubt on every 
issue involved. [140] 

x * * * * * * * * 


A. During our first conference at the Collector’s 
Office Mr. White and I went, first, to Mr. McDonald’s 
desk and talked to him. We showed the two agreements 
that constitute, one, the employment contract, and the 
other, the supplemental agreement that contains the clause 
that has reference to the payment of taxes. 

The Court: Those are exhibits 1 and 2 in this litiga- 
tion. You were here yesterday? 

The Witness: I don’t recall the numbers. I know 
they are in evidence. 

Mine Court.) teand 2. 


Mr. Zeitzius: Let the witness look at Exhibits 1 and 2 
and state whether or not those are the ones he is re- 
ferring to now. 
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A. These are the ones. I called Mr. McDonald’s at- 
tention particularly to the provisions of paragraph 1 of 
Exhibit 2. That is the paragraph wherein Loew’s Incor- 
porated agrees to pay the taxes, such taxes as may law- 
fully be [141] assessed against Mr. Gravet. And I called 
Mr. McDonald’s attention, further, to the question that 
there would be, or, further, to the effect that there would 
be a question on the part of the Collector undoubtedly as 
to whether that tax should be incorporated into the return 


issued prior to obtaining the compliance certificate. 


Mr. McDonald stated that the question was a novel 
question to him; that he did not feel disposed to answer 
it, but that he felt it should be answered by someone in 
the legal department of the Collector’s Office. Mr. Mc 
Donald then took us to Mr. Ogden’s office which was, if I 
remember correctly, on the same floor of the same build- 
ing, way around the corner and at the end of a large room. 
We started all over again with Mr. Ogden, showing him 
these contracts and calling his attention particularly to 
that provision. Mr. Ogden in turn stated that, so far as 
he knew, it was a novel question at this Collector’s Office 
and that he did not want to answer that question without 
consulting his superiors. He suggested that we leave the 
matter with him and come back at some later date for a 
reply. 


And those were the events, then, that led up to the 
conference of August 30th, at which time Mr. White and 
J again went back and at which time we were advised of 


the decision which had been reached at the Collector’s 
Office. 
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Q. Was there any discussion with respect to whether 
[142] the income of Mr. Mertens was community property 
or not? 

A. There was discussion of that, but only compara- 
tively minor discussion because it was agreed by everyone 
that it was. 

Mr. Mitchell: I move that that part of that answer 
be stricken, that it was agreed. 

The Court: “That it was agreed” is a conclusion. It 
may be stricken out. 


Q. By Mr. Zeitzius: What was the conversation in 
respect to this discussion concerning community property? 

A. We, Mr. White and I, told the gentlemen from 
the Collector’s Office that it was our opinion that Mr. 
Gravet was entitled to claim community property under 
the laws of the State of California, being a resident alien 
and having resided and earned money here in California: 
but that we did not think that that question was particul- 
arly material, in any event, because the parties, Mr. and 
Mrs. Gravet, had informed us that they were married in 
France and that therefore the property would be com- 
munity property under the laws of France, in any event. 
And I don’t believe that there was ever—as far as I recall 
of, there was never any final decision reached by any of 
us as to which of those two grounds justified the use of 
the community property, but the community property dis- 
tribution was consented to by Mr. McDonald and Mr. 
Ogden. 

Mr. Mitchell: I move that that be stricken, [143] 

pie Comte lat may be stricken Gute The record 
does show. You are familiar with the tax returns that 
were prepared and finally signed by Mr. Gravet? 
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A. Yes; I am. 

Q. And notarized by Mr. Ogden as a deputy col- 
lector ° Pe, lean: 

©. They are based upon splitting the income in two 
and then computing it on that basis. In other words, 
whatever your agreement, actually you split the maximum 
income in two and it was paid in that manner. 

a Chat is correct. 

The Court: All right. 

Mr. Zeitzius: J think of no further questions. You 
may cross examine. 


Cross-Examination 


By Mr. Mitchell: 

©. Mr. Levi, did you hear Mr. White testify yesterday 
that back there in early June, 1938, that you called him up 
and asked him to assist Mr. and Mrs. Mertens in procur- 
ing a sailing permit for Mrs. Mertens in June, 1938? 

Mr. Zeitzius: May | ask if he is just asked whether 
he remembers? That is the question? 

Mr. Mitchell: Yes. Answer yes or no. 

Men G out. sees: 

QO. By Mr. Mitchell: Did you hear Mr. White so 
testify? 

A. If he so testified, I heard him because I was here 
[144] in the courtroom yesterday. That is a fact, how- 
evict 

Om Your did: cic 

©. How did you happen to do that? 

Mr. Zeitzius: At this time— 


Mr. Mitchell: This is not proper cross examination. 
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Mr. Zeitzius: That is right. That is my point. 


Mr. Mitchell: But if counsel wants to let this witness 
Sr 
Mr. Zeitzius: I see. Go ahead. 


The Court: Gentlemen, in a case of this character, a 
trial without a jury, the order in which evidence comes 
in does not matter so much. I have known Mr. Levi 
very long. I do not think he appeared before me. He 
did not do much court work. But I know his reputation 
and I know he is going to tell the truth, whether he is 
called as a government witness or called as a witness by 
the plaintiffs. 


Mr. Zeitzius: I withdraw the objection I was about 
to make. 


The Court: I have no desire to be technical and will 
allow him to bring in the facts at this time, because Mr. 
Levi is busy and he should be released as quickly as 
possible. 


Mr. Zeitzius: I will withdraw all objection. 
The Court: All right; go ahead. 


Q. By Mr. Mitchell: How did you happen to make 
that arrangement, Mr. Levi? [145] 

A. Well, either in May or June of 1938 it became 
obvious that we were going to have some questions in- 
volved, some complicated tax problems involved. 


Q. When you say “we” whom do you mean? 

A. Well, I mean, the way I used it there, I meant 
Loew’s Incorporated and Gravet, both, because we re- 
garded it all as one entity in our endeavor to secure the 
sailing permit. It was just as important for Loew’s 
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Incorporated, I suppose, to see that he got what he wanted 
as it was for him to get it. 


Q. This was before the contracts, Exhibits 1 and 2 
were executed, was it not? 

A. That is correct. At that time it was known that 
Mrs. Gravet was going then to leave the country, and we 
knew that sooner or later Mr. Gravet would want to go 
back to France. 


©. How did you obtain that information? 

A. Well, I assume—I don’t recall. I must have been 
called in by one of the studio executives who told me that 
Mrs. Gravet was getting ready to leave the country. 


Omer lec ce. 

A. When I started then examining the situation I 
realized that we had an immediate problem for Mrs. 
Gravet just on the community property issue alone, and 
then there was also the same question involved at that time 
as to whether Loew’s Incorporated had any liability im- 
mediately [146] at that time for the payment of her tax; 
in other words, whether it could be regarded as an im- 
mediate lawful assessment. 


And I advised the executives at Loew’s Incorporated 
that I felt that Price-Waterhouse, Mr. White particularly, 
should be called in upon this job because I had just a few 
months before completed a rather similar situation out at 
Universal and Mr. White had handled the Schulburg end 
of that deal. I knew he was familiar with the problems 
and I felt that he should be called in to handle this one. 


Q. For whom were you acting when you employed Mr. 
White? 
A. Well, I was acting for Loew’s Incorporated and— 
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©. Who paid Mr. White’s compensation for that June 
service? 

Mr. Zeitzius: 1 object on the ground it is immaterial 
who paid Mr. White for his services, where it appears 
that— [147] 


ok * * * * * * * * 


A. Well, I am quite certain that Loew’s Incorporated, 
Metro, did. | think you have two better witnesses to 
that fact here. 

Mr. Mitchell: Very well. 

A. But I am quite sure they did. 


Mr. Zeitzius: May it be understood, of course, that 
the testimony goes in under this objection, so we are not 
in a position of waiving it, and that there is no attack in 
the pleadings on the part of the government. The answer 
sets up no defense of which I am aware for a contention 
that may be in Mr. Mitchell’s mind in asking that question. 
I do not [148] know just exactly why he is asking it, 
but that will develop. [149] 


k * *k K 7K ** * * K 


The Court: All right; it will remain. 


Mr. Mitchell: And I do not know what the answers 
will be. 


The Court: His answer is that he thought they had 
paid it, but that we have two persons in the courtroom who 
can probably give you a more definite answer than he can, 
[150] although his own impression is that Loew’s paid it. 

Q. By Mr. Mitchell: Mr. Levi. did I understand you 
correctly to state that at this studio conference just prior 
to September 7. 1938, you were then representing Loew’s 
Incorporated ? A. That is correct. 
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OF At that comierence: A. Yes; that is correct. 


Q. Mr. Levi, you referred to the conversations re- 
lating to the proposition that Loew’s would do one of two 
things: Either arrange a bond or security in order to 
procure the travel permit under the section 146 of the 


Statute, or would loan the money to Mr. Gravet. 
A. Well, I— 


Q. I have not asked my question yet. You told that 
to Mr. Gravet on that occasion, as I understand it. Do I 
understand you correctly? Is that correct? 

A. Well, I don’t think I said quite as specifically as 
you did that Loew’s would arrange the bond. 


Q. Or that a bond would be arranged? 
A. That a bond would be arranged. 


OPP Hither one on the other: 

A. Because I didn’t know at that time—in fact, never 
did find out what would be needed to get that bond. It is 
perfectly possible that Gravet might have raised it him- 
self without any assistance from Loew’s, and it is [151] 
equally possible that Loew’s might have had to assist him 
in some way in raising it. I didn’t know. 

Q. At this conversation with Mr. Gravet or Mr. 
Mertens on this subject he said, did he not, that any 
arrangement Loew’s might make regarding procurement 
of the sailing permit would be all right with him so long 
as it didn’t cost him anything financially, or something to 
Phat emect? 

The Witness: May I hear the beginning of that 
question? I want to know what conversation you are 
talking about. 


(Question read. ) 


Si 
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A. Well, it was not as simple as that. There was 
quite a bit of discussion and conversation, and even argu- 
ment, about this loan proposition. He did, however, 
finally agree that he— 


* * * * * * * * * 


A. Well, he did finally say, after considerable discus- 
sion he finally said that it was satisfactory to him that 
the money that Loew’s was to advance should be regarded 
as a loan and that the ultimate liability would await deter- 
mination of the final assessment. 


Q. All right. That was at the studio conference just 
prior to September 7? [152] Te NORE, 


©. And Mr. White was present, or was he? 

A. Well, I am not positive on that. My recollection 
is that he was. I have no idea what his recollection is 
on that. 


Q. And that—we will call it an understanding regard- 
ing the loan that you then had with Mr. Gravet—was later 
reduced to writing? 

A. Not so far as I recall, other than the writing that 
took place in entries on the company’s records and so on. 
There was never any note given for the loan or anything 
like that, if that is what you mean. 


©. Wasn’t there a letter written and delivered to Mr. 
Gravet on September Sth setting forth the loan arrange- 
ment? 

A. Yes; but I don’t believe that that was a document 
that was executed by Mr. Gravet. I misunderstood your 
question, then. There was later a letter explaining how 
the whole transaction had been handled. But I misunder- 
stood what you meant when you asked me if the loan ar- 
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rangement was reduced to writing. I thought you meant 
in a bilateral agreement. 

Q. I hand you a photostat which was furnished the 
revenue agent last August, purporting to be a copy of a 
letter on the stationary of Metro-Goldwyn-Mayer Pic- 
tures, dated September 8, 1938, addressed to “Mr. Fer- 
nand Gravet’” and signed “Loew’s Incorporated by E. J. 
Mannix,” and ask [153] you whether you are familiar 
with this letter, the original of this letter or the office 
copy? Ee es, lea 

Q. Did you assist in wording or drafting that letter? 

A. I think I probably drafted it, as a matter of fact. 
I notice it bears initials down in the corner here that could 
very well be mine and the language sounds a little bit 
as though it were mine. 

QO. Was that delivered to Mr. Gravet? 

A. That was delivered to Mr. Gravet. 

Q. To your knowledge? An Wiese 

Q. By whome 

A. I am almost positive that I delivered it to him 
myself. 

OQ. The date it bears or the following day or when? 

A. No. No; 1 think it probably was a few days later. 

Mr. Mitchell: We ask that this copy—by the way, 
who is Mr. Mannix whose name appears there? 

A. He is one of the chief executive officers out at the 
studio. 

Mr. Mitchell: We ask that this be marked for identi- 
fication. 


The Court: Very well. 
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The Clerk: A for identification. 


(The document referred to was marked Defendant’s 
Exhibit A, for identification.) [154] 

The Court: Don’t you want it in evidence now? 
There is no objection. 

Mr. Zeitzius: None whatsoever if counsel wants it. I 
have no objection. 

Mr. Mitchell: Has counsel another copy of it? That 
is the only copy I have. 

Mr. Zeitzius: Yes; 1 have a copy. [155] 

* * * x * * a * x 


The Court: All right; Exhibit A. 


(The document referred to was marked Defendant's 
Exhibit A, and was received in evidence.) 


eee AN TS EXHIBIT Af 


COPY 
METRO-GOLDWYN-MAYER PICTURES 
Gnlver City 
California . 
September 8, 1938. 
Mr. Fernand Gravet 
Westwood Ambassador Apartments 
Wilshire Boulevard 
West Los Angeles, California 


Dear Sir: 


We are writing this letter to confirm certain arrange- 
ments which now exist between us so that there will be 
no chance of any misunderstanding. 
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On September 7, 1938, we advanced to you the sum 
of $37,073.27 for your use in payment of Federal in- 
come taxes. Heretofore, on June 21, 1938, we advanced 
you the sum of $3,245.92 for your use in payment of 
Federal income taxes which were then to be paid by your 
wife. In each instance these sums so paid by us to 
you were treated by us as loans for your account. 


We realize, of course, that ultimately we will be re- 
quired as a part of our contractual liability to you to 
pay certain of your taxes as set forth in our agreements 
with you. Nevertheless, our exact liability cannot be 
determined at the present time, and in all probability will 
not be determinable at least until after the end of this 
calendar year. 


As stated above, our records now disclose that you are 
indebted to us in the sum of $40,319.19, being the total 
of the two payments above referred to. As soon as 
the exact amount of our liability to you under our agree- 
ments can be determined we will credit your indebtedness 
with the amount of such liability, and if there is any 
excess then owing from you to us we will, of course, 
expect you to refund the same to us. We agree, how- 
ever, that we will not make any demand upon you for 
payment of any portion of this in- [186] debtedness until 
after such time as the proper amount of our liability for 
your taxes has been determined. 


Very truly yours, 
LOEW’S INCORPORATED 
By E. J. MANNIX 
Eient 
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I hereby certify that the foregoing instrument is a cor- 
rect copy of the original. 


Dated: August 4, 1943. 


[Seal ] Ellowene Evans 
Notary Public in and for the County of Los Angeles 
State of California 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. Deft. 
Exhibit A. Date 3/31/44. No. A Identification. Date 
3/31/44. No. A in Evidence. Clerk, U. S. District Count 
Sou. Dist. of Calif. Louis J. Somers, Deputy Clerk. [187] 


Q. By Mr. Mitchell: At whose suggestion, if any, 
was this Government’s Exhibit A drafted by you, Mr. 
Levi? 

A. I think probably at my own suggestion. I wanted 
to have a written record that would confirm what had 
happened. 

Q. I see. Did you deliver this or mail it to Mr. 
Gravet ? 

A. Well, I have already stated ] think I delivered it. 
I think I personally handed it to him, but I am not certain 
ot that. 

Q. You were examined on direct examination concern- 
ing exhibits 1 and 2 which purport to be portions of the 
contract of July 29, 1938. Did you prepare those two 
letters, Plaintiffs’ Exhibit 1 and 2? 

A. No. I would not have prepared them. | person- 
ally might have been responsible for some of the language 
that appears in the tax clause. 
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Q. In the tax clause, Exhibit 2? 

A. Yes; paragraph 1 of Exhibit 2, ] think Gtgieiaen 
[157] maybe even the whole agreement. I undoubtedly 
was called on to approve it before it was sent out, because 
it was routine in our office that any clause like that pertain- 
ing to taxes had to be approved by me before it was sent 
out. 

©. What is, in Coeb & Weeds office? Al "ies: 


Q. Do you know who prepared these two, who had 
active charge of drafting them on behalf of Loeb & Loeb? 

A. If I can see that, maybe I can tell. 

Mr. Zeitzius: Suppose I hand you the originals. The 
photostats, I believe, are in evidence. 

Mr. Mitchell: Very well. 

The Court: All right. 

Q. By Mr. Mitchell: Do the originals bear any 
initials, Mr. Levi? 

A. Why, up at the very top of the page there is a 
date. 

©. On Exhibit 1 or 2? A. On batt 

> Oh: 

A. There is a date on Exhibit 1. It says “7-27-38 C. 
W.” which I believe would mean that Mr. George Cohn 
of Loeb & Loeb did the dictating and his secretary, Miss 
Whittington, transcribed it; and the same, but with the 
exception of the date “7-29-38” appears on Exhibit 2. 

Q. Do you know who passed on these two documents, 
[158] Exhibits 1 and 2, if anyone, for Mr. Gravet? Was 
it Mrs. Schulburg or her attorney? 

A. Mrs. Schulburg was his agent and she— 
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Q. His business agent? 

A. Yes. She undoubtedly passes on them, and 
whether she consulted anyone else or not I couldn’t tell 
you. The original contract that he had, I understand, she 
wrote herself, so she may have answered— 

Q. What original contract do you refer to? 

A. Well, I think I was thinking of the Dario case, the 
other case I referred to. She was the agent in that, too,’ 
but she sometimes tried her hand at writing these things 
herself. So I couldn't tell you whether she had anyone 
else pass of it or not. 

Q. She was the business agent but she was an at- 
torney? A. Not that I know of. 

Mr. Mitchell: Exhibit 1, paragraphs 3 and 4, refer to 
an Exhibit A attached to Exhibit 1. I will ask counsel 
now to produce the Exhibit A that was attached to Ex- 
hibit 1. 

Mr. Zeitzius: This is our only copy. 

Mr. Mitchell: JI do not want to encumber the record, 
your Honor. This is a document I have never seen, and 
if I may be permitted to examine it over the noon hour? 

Mi Zeltzitieass Very well. 

Mr. Mitchell: To determine whether I think it ma- 
terial at all, I might save encumbering the record. [159] 

The Court: Is this Exhibit A of the statement of 
facts? 

Mr. Mitchell: No. your Honor; Exhibit A attached 
ieelaiitins sexibit |, referred to in Extubit 1, para- 
graph 4. 

Mr. Zeitzius: May I make a statement that may aid? 


fire Court: Yes. 
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Mr. Zeitzius: That was an offer to enter into another 
contract with Gravet to commence in the future, giving 
him a time limit, I think, to October 15 in which to accept 
it, and therefore it was merely attached to this contract 
as an offer. It was not a part of the contract or the 
purpose of this suit. 

The Court: It might be. 

Mr. Mitchell: It is part of the res gestae and it may 
be very material. 

The Court: Yes. It might bear upon future inten- 
tions. It might work both ways. 

“Mr. Zeitzius: With that view— 

The Court: It might lend itself to an argument that 
strengthens the position that he intended to come back 
because he had an option to renew the contract. 

Mr. Zeitzius: Yes. Well, I will see to it. 

The Court: It might lend itself to the other one, that 
he threw it away and tried to dig it up. So therefore, in 
other words, it has a bearing upon the issue. I have not 
seen it because it is not attached. If you are not offering 
it now, it is all right. [160] 

Mr. Mitchell: No, your Honor. I would like to look 
it over during the noon hour. 

The Court: All right. So long as you get through 
with this witness, you may take your time to look it over. 

Mr. Mitchell: All right. 

©. Do you recall, Mr. Levi, having seen the so-called 
Mervyn LeRoy contract referred to in paragraph 1 of 
Plaintiffs’ Exhibit 1 in this case, a contract described as 
being dated May 6, 1936, between LeRoy and Mr. Gravet? 

A. Yes; I undoubtedly saw that. 


Fernand Mertens, etc. et al. Z15 


(Testimony of Leon Lev) 


Mr. Mitchell: We also demand production of that, 
because Exhibit 1 is a supplement or an amendment of the 
LeRoy contract. 

The Court: All right. 


Mr. Mitchell: And we will ask that we be permitted to 
look over it during the recess. 


The Court: All right. 


Mr. Zeitzius: This is the only copy. It is an unsigned 
copy, except that in pencil someone has written the names 
Gravet, I believe, but it is not in Gravet’s handwriting. 

Mr. Mitchell: Very well. 

Q. Oh, Mr. Levi, do you know whether or not Mr. 
Gravet exercised the option referred to in paragraph 4 of 
Exhibit 1? 

A. That is the option to take up that other employ- 
ment contract? [161] 

Q. That is right. 

A. So far as I know, he did not. I would not be the 
person who would have the best knowledge of it. 

Q. I believe we stipulate that Mr. Gravet never re- 
turned to the United States after September 7, in the 
stipulation of facts. 

A. Yes. That | know for a fact, but whether he had 
exercised or not exercised his option I am not certain. 

QO. You don’t know? 

A. I don’t think he did. 

Q. Do you know whether or not “The Great Waltz” 
was dubbed into French? 

A. No: T couldn’t answer that. 

Q. As referred to in paragraph 3 of Plaintiffs’ Ex- 
hibit 1, for French distribution, “Dubbing shall be per- 
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formed between October 15, 1938, and December 135, 
19337 ¢ 

A. I could not answer that. That work would have 
been over in France, so it would not necessarily involve 
his coming back here. But I don’t know whether they 
did it or not. 

The Court: Sometimes they dub it in by just having 
the French voices do the talking in the same country to 
which the language relates? 


A. This agreement, I think, your Honor, provided 
that he should do it, and if he was in France at the time 
the work was to be done, in France. [162] 

‘Dhe Geurt: All right. 


QO. By Mr. Mitchell: Mr. Levi, you also attended 
conferences before the conference bureau of Internal 
Reveiue, or before the conferee, according to the evidence 
that 1s here, you and Mr. Keesling, and also appeared at 
an informal conference before the technical staff subse- 
quently, pursuant to request that the taxpayers be given a 
hearing before the technical staff? 

A. Mr. Mitchell, to the best of my recollection I was 
not present at either of those conferences. 

* * * * * * * * * 
The Witness: J am named in the power of attorney. 
OW WV tate thaw 
A. 1 say, I think my name appears on the power of 

attorney, but I do not believe I attended the conferences. 
I think Mr. Keesling handled those by himself. I have 
no recollection of having been at those conferences. 


* “ * * * * * * * 
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Q. Then, you did not appear at either conference? 
A. I don’t think I did. [163] 
x * o x * aS 8 * * 

Q. By Mr. Mitchell: Conferences before the Revenue 
Agent and before the technical staff subsequent to the 
refund claim. 

A. Iwas not at those conferences. 

Q. You were not there. Didn’t you refer to a power 
of attorney? 

A. I said I may be named in the power of attorney. I 
am quite sure Frank Keesling attended those conferences. 
and it was our general practice that anytime Frank Kees- 
ling was named in a power of attorney—he worked in my 
department; | was the head of the tax department and he 
worked in the tax department—and it was our custom to 
always have my name appear on the power of attorney so 
that if your files disclose that it was a power of attorney 
in favor of Frank Keesling. you will probably find my 
name is also on it. And I don’t think I attended the con- 
ferences. I have no recollection attending them. TI do 
not even know the dates on which they were held. [164] 

Q. I hand you, Mr. Levi. two certified copies of two 
what purport to be substitutions of Mr. Keesling and Mr. 
Levi as attorneys in fact for Fernand and for Victorine 
Mertens, signed by J. R. White. a substitution of attorney 
in fact. and ask you whether those refresh your recollec- 
tion as to whether or not you became attorney in fact for 
the taxpayers on the 20th of December, 1940? 

A. No; it does not refresh my recollection at all. I 
have already stated that if Mr. Keesling was named in a 
power of attorney. | was undoubtedly named along with 
him, and these are simply those powers of attorney. 
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Mr. Mitchell: We offer these into evidence. 

The Court: All right; they may be received. 

Mr. Mitchell: Any objection, Mr. Zeitzius? 

Mr. Zeitzius: None whatsoever. 

Mr. Mitchell: As Government’s Exhibits B and C, 
respectively. 

The Court: All right. 

Mr. Mitchell: B, Fernand Mertens, and C, Victorine. 

The Court: What is the date of those, Mr. Mitchell? 

Mr. Mitchell: December, 1940. 


(The documents referred to were marked Defendant’s 
Exhibits B and C, respectively, and were received in 
evidence. ) 


(DEPENDANT S EXHIBIT a] 


aS * K * K * K * * 


State of California ) 
) ss 
County of Los Angeles ) 


SUBSTITUTION OF ATTORNEY IN Faea 


Be it known that I, J. R. White of Messrs. Price, 
Waterhouse & Co., and resident of Glendale, California, 
by virtue of the power and authority to me given in and 
by the letters or powers of attorney of Fernand Mertens 
to represent him as his true and lawful agent and attorney 
in fact, to appear before the Bureau of Internal Revenue of 
the Treasury Department of the Government of the United 
States and to represent him in all matters pertaining to 
the Federal tax returns filed by him and to do and per- 
form all and every act and thing whatsoever requisite and 
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necessary to be done in the premises, do hereby substitute 
and appoint Leon Levi and/or Frank Keesling of Messrs. 
Loeb & Loeb to do, perform and execute every act and 
thing which I might or could do as the attorney in fact 
of Fernand Mertens, hereby ratifying and confirming all 
that the said attorney herein made and appointed shall do 
in the premises by virtue hereof and of the said letters or 
powers of attorney. 


Witness my hand at Los Angeles this 20th day of De- 
cember 1940. 
J. R. White 


Subscribed and sworn to before me this 20th day of 
December 1940. 


[eecall] Elsie Evershed 

Notary Public in and for the County of Los Angeles, 
State of California. 

My Commission Expires November 18, 1943. 


This is to certify that neither Loeb & Loeb nor any of 
its members or employees, including those mentioned in 
this power of attorney, have entered into a contingent or 
partially contingent fee arrangement for the representa- 
tion before the Treasury Department of Fernand Mer- 
tens in the matter of Federal income taxes. 

LOEB & LOEB 
By Leon H. Levi 
Joseph P. Loeb 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. Deft. 
Exhibit B. Date 3/31/44. No. B in Evidence. Clerk, 
(ees) Districe Court, Sou. Dist. of Cality Louis J. 
Somers, Deputy Clerk. [189] 
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State of California ) 
) ss 
County of Los Angeles ) 


SUBSTITUTION OF ATTORNEY IN FACT 


Be it known that I, J. R. White of Messrs. Price, 
Waterhouse & Co., and resident of Glendale, California, 
by virtue of the power and authority to me given in and 
by the letters or powers of attorney of Victorine Catherine 
Renourd Mertens to represent her as her true and lawful 
agent and attorney in fact, to appear before the Bureau 
of Internal Revenue of the Treasury Department of the 
Government of the United States and to represent her 
in all matters pertaining to the Federal tax returns filed 
by her and to do and perform all and every act and thing 
whatsoever requisite and necessary to be done in the 
premises, do hereby substitute and appoint Leon Levi 
and/or Frank Keesling of Messrs. Loeb & Loeb to do, 
perform and execute every act and thing which I might 
or could do as the attorney in fact of Victorine Catherine 
Renourd Mertens, hereby ratifying and confirming all 
that the said attorney herein made and appointed shall 
do in the premises by virtue hereof and of the said let- 


ters or powers of attorney. 


Witness my hand at Los Angeles this 20th day of De- 


cember 1940. 
J. R. White 
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Subscribed and sworn to before me this 20th day of 
December 1940. 


[Seal | Elsie Evershed 

Notary Public in and for the County of Los Angeles, 
State of California. 

My Commission Expires November 18, 1943. 


This is to certify that neither Loeb & Loeb nor any of 
its members or employees, including those mentioned in 
this power of attorney, have entered into a contingent or 
partially contingent fee arrangement for the representa- 
tion before the Treasury Department of Victorine Cath- 
erine Renourd Mertens in the matter of Federal income 
taxes. 

LOEB & LOEB 
By Leon H. Levi 
Joseph P. Loeb 


{ Endorsed]: Case No. 3002. Mertens vs. Rogan. Deft. 
Exhibit C. Date 3/31/44. No. C in Evidence. Clerk, 
ree Wistrict Com, Sou. Dist. of Calif. Louis’ J. 
Somers, Deputy Clerk. [191] 


Q. You do not recall, do you. Mr. Levi, the occasion 
of this substitution of attorneys in fact or how the [165] 
substitution happened to be made? 

A. I can’t say that I recall. I think I know how it 
happened to be made. I think I probably know. 

Q. If you know, I will ask you. . 

A. Mr. White made the substitutions, so he probably 
remembers better about it than I do. But I assume that 
it was done in order that Mr. Keesling could appear with 
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Mr. White and on behalf of Mr. White at the hearing 
before the Revenue Agent on the refund claims. 

Q. Did you assist in preparing the refund claims? 

A. No; I did not. 

Q. Did Mr. Keesling? 

A. No. I think they were shown to me before they 
were sent out to Mr. and Mrs. Gravet for signing, but I 
had no part in the preparation of them. That was done 
entirely in the office of Price-Waterhouse, and at the time 
that these powers of attorney bear, at the date they bear, 
Mr. Mitchell, it was December, 1940. 

©. The substitution was late in December, 1940? 

A. The substitutions, late in December, 1940. I was 
then getting ready—in fact, I think I was already out of 
the city, but if I was not already out, I was just preparing 
to leave the city for a five or six months’ trip. So Tf 
know nothing about those. 

The Court: The exact date is December 20, 1940, on 
both substitutions, which are Exhibits B and C. [166] 

Mr. Mitchell: Very well. 

Mr. Zeitzius: Might I just interject something here? 
Will counsel agree that the powers of attorney are neces- 
sary to present to the Agent’s Office, to the technical staff, 
as a condition precedent to appearing at a hearing pur- 
suant to any written invitation coming from that office? 

Mr. Mitchell: Oh, yes: so stipulated. That is the 
practice, and, in fact, a requirement of the department. 

* ** * x x x x * * 
dime Court: All riaht: 

Q. By Mr. Mitchell: Mr. Levi, I call your attention 
to the signatures on the certificate at the bottom of each 
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of the Government’s Exhibits B and C, signed, “Loeb & 
Loeb by Leon H. Levi’ and the signature of “Joseph 'P. 
Loeb.” Do you recognize the handwriting? Is that your 
signature? 

A. Yes; that is my signature and that is Mr. Loeb’s 
signature. 

Q. Mr. Loeb’s signature. 

A. This was December, 1940. That was before I was 
a [167] partner in the firm and it was our custom 
to always have the employee’s signature verified yea 
partner. 

Q. That applies to both B and C? 

A. Yes. [168] 


* * * * * * * * * 


J. R. WHITE, 


recalled as a witness by and on behalf of the Plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 
(Resumed. ) 

The Court: All right. Let us go on. 

Mr. Zeitzius: Mr. White. the witness, has handed me 
typewritten paper marked Exhibit 19 for identification. 
Will the clerk please stamp it? 

(The document referred to was marked Plaintiffs’ Ex- 
hibit 19, for identification. ) 

Q. By Mr. Zeitzius: | hand you what has been 
marked for identification as Plaintiffs’ Exhibit No. ee 
Will you state briefly what it is? 
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A. This is a presentation of the tax calculations about 
which I spoke this morning and which I was asked to have 
typed in a readable form. 

Mr. Zeitzius: I offer it into evidence and hand it to 
your Honor. 

Mr. Mitchell: There is no objection. I think the wit- 
ness was also going to have typed up the computation that 
was originally submitted to the Collector’s Office and re- 
jected by the Collector’s Office on or about the 25th of 
August, 1938. [169] 

The Witness: I have here the document I took to the 
Collector’s Office on that day. 

QO. By Mr. Zeitzius: Did you submit the document? 

A. And which I left with them, and probably they 
have it or a copy of it, and which has the certain changes 
in my handwriting. 

Mr. Mitchell: May I look at that? That is two pages. 
Will the witness prepare this in the same form as the other 
that has been identified? 

A. I can make a copy of this, because that is pre- 
pared in the same form, you will notice, as the schedule 
that was sent in our letter of September 7th and which is 
attached to the returns, the difference being that in the 
one attached to the returns the item of $40,000 is in- 
cluded in a column. The gratuities to the studio em- 
ployees are eliminated and the deduction for medical and 
skin treatments has been reduced by $775.15. 

Mr. Mitchell: I have no objection to those original 
working notes going in, but I would like to have either 
(ms Or a copy Of it as a Pammot Exhibit 1) 

The Witness: I would like, of course. to have those 
back eventually, and I will have copies made. 


bo 
bo 
mM 
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Mr. Mitchell: They can be furnished tomorrow 
morning ? 

The Witness: Yes. 

Mr. Mitchell: Very well. [170] 


* ok * * * ** * K 


Cross-Examination 

By Mr. Mitchell: 

The Clerk: Will that be marked for identification for 
the government when it comes, or for the defendant? 

Mr. Zeitzius: Mr. Mitchell requested it. We have no 
objection to it going in, with the witness’ explanation, as 
he explained it. 

x x x * x * * 


The Clerk: That will be Defendant’s D for identifica- 
tion when it is received. 

Mr. Mitchell: Before the noon recess counsel handed 
to me the original Mervyn LeRoy agreement, a copy of 
the original Mervyn LeRoy agreenient, dated 6th of May, 
1936, [171] of which Plaintiffs’ Exhibits 1 and 2 are 
amendatory and supplemental, which agreement, accord- 
ing to Exhibit 1, was assigned to Loew’s Incorporated by 
the employer, Mervyn LeRoy; also, Exhibit A,'a document 
that is attached to Plaintiffs’ Exhibit 1 and referred to 
therein as Exhibit A, a contract. a proposed contract be- 
tween Loew's Incorporated and the Plaintiff, Mr. Gravet, 
in which Mr. Gravet had the option under Exhibit ] of 
exercising on or before the 15th of October, 1938. Will 
counsel stipulate that the option was not exercised? 

Mr. Zeitzius: My best information is that that is 
correct, and I will therefore so stipulate. But I want to 
suggest that counsel’s statement,—I think he agrees with 
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me—that this paper which he just described is an offer to 
enter into a contract and, at the same time, it is the form 
of contract which would be signed if the offer were ac- 
cepted. 

Mr. Mitchell: 1 think that is correct. It is a part of 
Exhibit A, expressly made a part of Exhibit A. 

Mr. Zeitzius: Of the agreement of July 29th. 

Mr. Mitchell: I mean Exhibit 1. 

Mr. Zeitzius: That is right. 

Mr. Mitchell: Plaintiffs’ Exhibit 1. 

If the Court please, during the noon hour I have gone 
over these two documents that were handed to me by 
Plaintiffs’ counsel and find several provisions contained 
in them that I think should go into the record, and there- 
fore suggest that [172] those portions be read into the 
record rather than encumbering the record with the com- 
plete document, if that is satisfactory to counsel and the 
Court. 

The Court: All right; go ahead. 

Mr. Zeitzius: I would like to see the provisions first. 

Mr. Mitchell: Counsel prefers that the whole docu- 
ment go in. 


x * * 2 * * * * * 


The Court: Very well. Mark it all for identification 
and then mark off the portions you want in, and then if 
they [173] want any part, they can offer that. 

Mr. Zeitzius: May we have it back, then? 

Mr. Mitchell: Surely. 

Mr. Zeitzius: We will substitute a copy of it. 

Mr. Mitchell: All right. 

The Clerk: That will be Exhibit E for identification. 


NI 
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(The document referred to was marked Defendant’s 
Exhibit E, for identification. ) 


Mr. Mitchell: Defendant's Exhibit E for identifica- 
tion purports to be an agreement between Mervyn LeRoy 
of Hollywood, California, employer and first party, and 
Mr. Fernand Gravey of St. Cloud (Seine), France, here- 
inafter called ‘Artist,’ second party. The portions which 
the government desires to read into the record— 

Mr. Zeitzius: Dated May 6th, Mr. Mitchell, 1936. 

Mr. Mitchell: Dated May 6th, 1936. Correct. 

The government desires to read that portion of para- 
graph 8 appearing on page 5 as follows: 

* * * x xk x * * * 

Skipping now into paragraph 17, beginning on page 8: 
Paragraph 17. [174] 

x x * * * x * . * 

Then, a portion of paragraph 18, appearing on page 9, 
[175] reading as follows: 


* 2 * 2 * * * * x 


Then, paragraph 20, beginning on page 9 and ending on 
page 10, reading as follows: Paragraph 20. 


* * * * * XK * * * 


Now, we will ask, then, that the same thing be done in 
[176] respect of the document that is referred to in 
Plaintiffs’ Exhibit 1 as Exhibit A. a proposed contract 
between Loew’s Incorporated and Fernand Gravet. 

Mr. Zeitzius: Have you had it marked for identifica- 
tion? 

Mr. Mitchell: We will ask that this also be marked as 
Defendant’s Exhibit F. 
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The Clerk: F for identification. 


(The document referred to was marked Defendant's 
Exhibit F, for identification. ) 

Mr. Zeitzius: And may it be returned to the Plain- 
tiffs? 

Mr. Mitchell: The portions of Defendant’s Exhibit F 
for identification which defendant desires to read into the 
record are as follows: Page 3, a portion of paragraph 3, 
reading as follows: 

“The producer agrees’”— 

I had better read the caption, however, on the top of 
page 1. 

* x > * * * * * * 

Mr. Zeitzius: May I interpose here that this state- 
ment just read is not indicative that that was ever exe- 
cuted, being understood that this is the offer or proposal 
Mr. Mitchell referred to a few moments ago. [177] 

Mr. Mitchell: As not having been exercised. 

Whes@ourt.. Yes: 

Mr. Mitchell: That is the understanding. That is 
correct, your Honor. 

Reading, then, from page 3, a portion of paragraph 3 
near the top of the page, as follows: [178] 

* * * * % * x * * 

Now, reading from page 4—no. Now reading from 

* * * * * * * * * 
page 5, a portion of paragraph 5: [179] 
* * 7 * * * * * * 
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Now reading paragraph 7 of the agreement, which 
begins on page 6 and ends on page 6a: Paragraph 7. 
[180] 


* * * * * * * %* *K 


Then, reading paragraph 19, which begins on page 17 
and ends on page 17a: [181] 
x * * * * * * * x 


Now I have very little more, just two more portions. 
Now reading from the first sentence of paragraph 22, 
which appears at the top of page 18: 


ok *K ** * * K 2K Ss * 


Then reading a portion of the first sentence of para- 
graph 23, on the same page 18: [183] 
x x * * * * x ** * 


That is all that the government desires to read from 
those two documents. 

Mr. Zeitzius: I would lke to offer both of them in 
evidence. 

The Court: All right; they may be received in evidence 
and you may, as part of your argument, call my attention 
to any other clause or clauses you want. As I under- 
stand, this was an option that he might exercise. 

Mr. Zeitzius: That is right; it is an offer. 

The Court: These are conditions to deal in the future. 

Mr. Mitchell: That is right. 

The Court: And offered merely— 

Mr. Zeitzius: As a proposed contract. 

The Court: —These proposals that the people conten- 
plate, as bearing in mind in the future what their relation- 
ship might be if they exercised the option. 
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Mr. Mitchell: That is the second one from which I 
read. The first one is the original LeRoy contract. 

The Clerk: E for identification will be marked Plain- 
tiffs’ Exhibit 20 and F will be marked Plaintiffs’ Ex- 
hibit 21. 

The Gourt = ellen. 


(The documents referred to were marked Plaintiffs’ 
Exhibits 20 and 21, in evidence.) [184] 


(PLAINTIPRS 22 sea Bl 20) 


THIS AGREEMENT made this Sixth day of May 
1936 between Mr. MERVYN LE ROY of Hollywood 
(California) hereinafter called “EMPLOYER”, party of 
the first part, and Mr. FERNAND GRAVE Sore. 
Cloud (Seine), France, hereinafter called “ARTIST”, 
party of the second part, 


VarNE SSE Et 
Whereas Employer is engaged in the business of pro- 
ducing motion pictures, and 


Whereas services of Artist are of a unique and un- 
usual character which gives them particular value and 
which services Employer desires to acquire, 


Now, Therefore, for and in consideration of the mu- 
tual covenants and agreements hereinafter set forth, it is 
agreed between the parties as follows, to-wit :— 

1) Employer hereby engages Artist and Artist agrees to 


english 
render his services as an actor for two , pictures during the 
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period starting on November 15th, 1936, and ending on 
November 14th, 1937. [137] 


* * * * * * * * * 


8) In consideration of the aforementioned Employer 
agrees to pay Artist the sum of $30.000.—(Thirty thou- 
sand Dollars) for each picture, which sum is to be paid 
pro rata temporis, i.e. at the rate of $3,500.—(Three 
thousand five hundred Dollars) a week for each of every 
one of the eight weeks. 


Artist has the right to terminate work immediately in 
the event that he should not receive his payment regularly. 


Employer agrees furthermore to furnish Artist and an 
accompanying person with first class passage and railroad 
round trip tickets from Paris (France) to Hollywood 
(California ). 


Employer furthermore agrees to pay all taxes which 
Artist may be assessed in the United States, but not his 
taxes in France, and only for such sums which Artist 
derives from his employment through Employer. [141] 


Artist agrees that Employer pay 10% (ten per cent) 
of any sums due to him as salary directly to his agent 
Mrs. Adeline Schulberg and that for the relations be- 
tween Artist and Employer such payments shall be deemed 
as to have been made to Artist. [143] 


* * * * * * * * * 


17) Artist hereby grants to Employer an option for 
his further services for additional four years after the 
expiration of this contract, viz. for the time beginning 
November 15th, 1937 and ending October 14th, 1941, for 
additional three motion pictures a year under the same 
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terms and conditions as those cited herein except that 
the consideration for such further performances shall be 
$35.000.—(Thirty-five thousand Dollars), $40.000.— 
(Forty-thousand Dollars) and $45,000.—(Forty-five 
thousand Dollars) for the first year, $50.000.—( Fifty 
thousand Dollars) each in the second year, $60.000.— 
(Sixty-thousand Dollars) each in the third year and 
$75.000.— [144] (Seventy-five thousand Dollars) each 
in the fourth year. 


The option, which must be exercised from year to year, 
is to be lifted by Employer by way of sending Artist a 
registered letter to that effect not later than sixty days 
before the expiration of the previous contract. This 
letter is to be addressed to the last address designated by 
Artist and if no address has been designated to No 2 
rue de Buzenval St. Cloud (Seine) France, and shall be 
deemed as having been given in time if it has been posted 
before the commencement of that period of sixty days, 
i.e. it must have been posted not later than September 
15th of each year. 


18) Artist may refuse to accept the option, but in this 
event he may not make an English speaking motion pic- 
ture for any firm, person or corporation before Novem- 


ber 15th, 1941. 


** * * * * ** *K * « 


20) Should any dispute or controversy arise between 
the parties hereto with reference to this contract or the em- 
ployment herein provided for, such dispute or controversy 
shall be referred for determination to a committee con- 
sisting of five foundation members of the Actor’s Branch 
of the Academy of Motion Picture Arts and Sciences, 
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which committee is to be selected by the Executive Com- 
mittee of the Actor’s Branch of said Academy of Motion 
Picture Arts and Sciences. Either party to such arbitra- 
tion may appeal from the decision rendered by such [145] 
committee, and in such event the dispute or controversy 
between the parties hereto shall be determined by the Con- 
ciliation Committee of said Academy of Motion Picture 
Arts and Sciences. Any arbitration hereunder shall be 
conducted in accordance with the by-laws of said Acad- 
emy of Motion Picture Arts and Sciences, and in accord- 
ance with such rules as may from time to time be for- 
mulated by said Academy of Motion Picture Arts and 
Sciences. | 


* * 2 ** * * * * * 


[Endorsed]: Case No. 3002. Mertens vs. Rogan et al. 
Pitf. Exhibit 20. Date 3/31/44. No. 20 in Evidence. 
Cieven. >. Wistrict Court, sou. Dist. of Calit. Louis 
J. Somers, Deputy Clerk. [146] 


* * * * * * * * * 


Mr. Mitchell: Copies may be substituted for the 
originals; no objection. 

The Court: All right; go ahead. 

Q. By Mr. Mitchell: Mr. White, I believe you testi- 
fied yesterday that Mr. Melbourne went with you in June, 
1938, and paid the tax reported in Mrs. Mertens’ return: 
is that correct, in June, 1938? 

A. Yes; that, I believe, is. 

Q. Mr. Melbourne is with Loew’s Incorporated? 

A. Mr. Melbourne was an employee of Loew’s Incor- 
porated and he handled the tax and insurance matters for 
that corporation. 
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Q. And who else was with you at that time besides 
Mr. Melbourne and Mr. Mertens? 

A. Mrs. Mertens, Mrs. Schulburg, who was Mr. Mer- 
tens’ agent. The time of the payment I don’t remember 
whether Mr. McDonald went down to the cashier’s win- 
dow with us or whether Mr. Ogden did, one of the two 
did. 

Q. Was the question discussed then as to whether or 
not the tax should be paid on that particular payment by 
Loew’s Incorporated, of the $3,000 some odd dollars that 
were then paid to procure Mrs. Mertens’ sailing permit? 

A. There was no question but that Loew’s was to 
[185] furnish the money and I am sure—I don’t know 
that they did, but I believe they furnished the money to 
Mr. Melbourne. 

Q. Was anything said at the time of your conference 
with Mr. Ogden or Mr. AfeDonald, deputy collectors. 
concerning the approaching or then controversy as to 
whether or not that tax payment should be included in the 
income of Mr. and Mrs. Mertens for that particular 
period? 

Mr. Zeitzius: May I ask whether you mean the $3,200 
item? 

Mr. Mitchell: The $3,000 some odd dollars that was 
paid by Mr. Melbourne to the cashier in June, 1938. 

The Witness: Am I free to answer? 

The Court: Yes. 

The Witness: Would you mind reading the ques- 
tion, please? 

The Court: Read the question please, Mr. Bargion. 

(Question read by the reporter. ) 

IN SIS} 
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Q. By Mr. Mitchell: And it was not then included in 
your return? 

A. That is correct; it was not then included. 

Q. It was not included in the return of June, Exhibit 
3 in this case? 

A. Ido not remember the exhibit number, but it was 
not included in the information on which Mrs. Mertens’ 
sailing permit was issued. and there was no tax added 
to [186] the income on which her sailing permit was 
issued. 

©. Did you hear Mr. Levi testify this morning that 
he was introduced to Mr. Mertens sometime in about 
August, 1938? Pee dese raid: 

Q. Did you make the introduction? 

A. No; I didn’t make the introduction. 

Q. Were you present? Do you know where that 
introduction took place? 

A. No. I was with Mr. Levi at one time when we 
were both introduced to Mr. Gravet, but I had met him 
before and I thought at the time that Mr. Levi had met 
him before. I assumed that he had. 

Q. During your conversations with Mr. Mertens or 
Mrs. Mertens in June was the subject of their 1937 tax 
returns discussed ? peacoat was. 

Q. What, if anything, was stated in that regard? 

A. The conversation was held at Mr. MecDonald’s 
desk in the Collector’s Office and Mr. McDonald referred 
to a—I believe it was a card index record which showed 
that Mr. and Mrs. Mertens had been in the country before. 
My recollection is that he told me that the card record 
showed that he had been in the country before and that 
they had been issued sailing permits before, or departure 
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permits, when they left the country, and at that time they 
were taxed [187] as non-resident aliens because they had 
come in under what is known as the visitors permits. 

O asee. 

The Court: Go ahead. 

A. I think also that there was discussion with them 
that they had left the country so as to come back in under 
the quota, which I believe has to be done. 

Q. By Mr. Mitchell: You did not receive your power 
of attorney from Mrs. Mertens until the 24th of June, is 
that correct? 

A. I don’t have a record of the date it was received, 
but the power of attorney I have shows that it was exe- 
cuted on the 24th of June, 1938. 

Q. And it was in pursuance of that power of attorney 
that you appeared for Mrs. Mertens at the Collector’s 
Office on that occasion? 

A. It is my understanding and it was my understand- 
ing at the time that a power of attorney was not required 
for a person to assist a taxpayer in filing a return or 
securing a sailing permit, but that the Collector’s Office 
will talk to anyone, whether they have a power of attorney 
or not. This power of attorney—these powers of at- 
torney from Mr. and Mrs. Mertens were secured at that 
time so that IT or other representatives of Price-Water- 
house would be able to discuss these tax cases with the 
Treasury Department. 

Q. You anticipated that there might be a controversy 
[188] at that time, did you not? 

A. Yes: we anticipated there might be a controversy. 

Q. And you wanted a power of attorney to be prepared 
for that? 
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A. We wanted—in all tax cases where we represent 
or appear before the Treasury Department for taxpayers 
we are required to have a power of attorney, whether we 
do anything under it or not. 

Q. Mr. White, on December 20, 1940, the evidence 
shows that you surrendered, or, rather, transferred your 
power of attorney under the substitution clause to Mr. 
Levi and Mr. Keesling. 

Mr. Zeitzius: May I interrupt? Does counsel mean 
that the evidence shows he surrendered it, or merely ap- 
pointed him? 

Mr. Mitchell: Transferred it. 

Mr. Zeitzius: No. 1 don’t place that construction 
on it. 

The Court: <A substitution of attorneys. 

Mr. Mitchell: <A substitution is what I mean. 

The Court: That is what they call it. All right. 

A. At or about that time there was to be a conference 
with the Treasury Department on this matter at which— 

Q. By Mr. Mitchell: About what time, the date of 
the substitution ? 

A. At or about December, 1940. 1 have forgotten 
the exact date of the conference, but there was to be a 
conference [189] with the Treasury Department on these 
matters, and Mr. Keesling or Mr. Levi were to attend the 
conference with me, and in order to do so they had to have 
some evidence of authorization and, as is the practice in 
these cases, why, when that is needed a substitution of at- 
torney in fact was filed, and after that has been filed the 
Treasury Department will allow a person to sit into the 
conference and partake of the discussion. 
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Q. Yes. 

A. That was the sole reason for filing the substitu- 
tion; and I did not regard it in this case or any other 
case as surrendering my rights under the power of 
attorney. 

Q. The original power ran to three members of the 
firm of Price-Waterhouse and you were the only one who 
appointed substitutes, is that correct? 

A. That is right. It ran to Mr. Sutherland, in our 
Washington office, and myself and Mr. Wilson who was 
my assistant. 

Q. Who paid your compensation for services rendered 
in respect of the June return of Mrs. Mertens? 

A. You mean my personal compensation or Price- 
Waterhouse? 

©. Yes; Price-Waterhouse. 

A. Of course, I was employed by Price-Waterhouse 
at the time and I was paid by Price-Waterhouse for my 
services. We were engaged by Loew’s Incorporated to 
act as independent [190] accountants in this matter in 
assisting the Gravets, and we were paid by—we submitted 
our bills and they were paid by Loew’s Incorporated. 

Q. And that includes all of the services that you have 
ever rendered in connection with this controversy, or 
Price-Waterhouse ? 

A. Excepting recently. We haven't sent them a bill 
since the last conference or date of the last assistance 
we rendered prior to this case. 

Q. Was Mr. Levi present at the September 7, 1938, 
conference in the Collector’s Office? 

A. Not to the best of my recollection. 
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Mrs. Mertens was in France in September, 1938? 
I don’t know. 

She was not present in the Collector’s Office? 

I only saw Mrs. Mertens on one date. 

That was in June? 

itteiine, at the Collector s Ofiice: yes. 

Did anyone make any statement during the con- 
ference that Mrs. Mertens was not present? I notice 
from Plaintiffs’ Exhibit 7 the return of Mrs. Mertens was 
signed by whom? 

May Isee Exhibit 7, Nir. Clerk, please? 

Were you present when Plaintiffs’ Exhibit 7 was exe- 
cuted on behalf of the taxpayer? This is the Form 
1040C, departing alien return, filed in the name of Vic- 
torine Mertens. {191 ] 

A. Yes; J was present at that time and Mr. Mertens 
signed it. I believe he had a power of attorney to do so. 

Mr. Mitchell: I see. 

Mr. Zeitzius: That was filed in September? 

Mr. Mitchell: September 7th. 

Mr. Zeitzius: I may not have caught it. I was think- 
ing you were talking about June. As I understand, she 
herself signed the June return. 

Vie Mitchell) Oh, yes. This is Exhibit 7. 

A. To answer the other part of your question, the first 


O FO So ro 


part of your question, everyone there assumed that she 
was in France in September. 

QO. Will you state again who paid the cash to the 
cashier in the Collector’s Office on September 7th? Did 
Mr. Melbourne make that payment at that time also? 

A. Mr. Melbourne brought the cashier’s checks to the 
Collector’s Office with some cash and they were refused, 


240 Ethel Stricklund Rogan, etc. vs. 
(Testimony of J. R. White) 


and. the telephone calls were put through and messengers 
were sent to the bank to get an equivalent amount of cash. 
I don’t think the bank—the bank did not require the checks 
to be returned before they sent the cash. And it is my 
recollection, which is a little bit hazy, true, but it is my 
recollection that the cash was delivered to Mr. Melbourne 
and that he physically turned it in at the window. 

Q. Do you know who sent for the messengers, which 
particular individual that was present at the time? Was 
it [192] Mr. Melbourne? 

A. Yes. I think Mr. Melbourne ‘called the studio. It 
is my recollection he called the studio and explained the 
trouble we were in and made the arrangement. 

©. And then a messenger was sent, you say, by whom? 
Who sent the messenger to the bank to get the cash, if 
you know? 

A. I am sure it was someone from the accounting 
department, the cashier’s department at Loew’s. 

Q. Mr. Mertens did not procure the cash, did he? 

A. No. The cash was procured by Loew’s I am sure. 

Q. I believe you testified that you prepared the refund 
claims, Plaintiffs’ Exhibits? 

A. Yeso prepared srnesentmd claiic, 

Mr. Zeitzius: 9 and 10. 

Mr. Mitchell: 9 and 10, yes; that is correct. 

A. That is right; I prepared them. 

©. And prepared the schedules and other documents 
attached to the claims? oe cs. 

©. When did you prepare those claims? 

A. They were completed and I signed the affidavit at- 
tached to them, affidavit of preparation, on May 2nd. 1939. 
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Q. And then you sent them to France to be verified 
by Mr. and Mrs. Mertens? 

A. I believe at first they were sent to Mr. Levi for 
[193] his review and approval as to legal form and so 
forth. They involved a legal matter and we invariably, 
whenever any tax matter has any legal point, ask the at- 
torneys for our clients or taxpayers to pass on them. [I 
believe they went to Mr. Levi first. 

Q. In this case you went to Mr. Levi of Loeb & Loeb? 

A. That is correct. 

Q. After he approved the copy, then you forwarded it 
to France? 

A. We sent them to Mr. Mertens in France, ad- 
dressed them in France on May 15, 1939. 

©. And when did you receive them back? I notice 
they are verified by Mr. and Mrs. Mertens on the 6th of 
June, 1939, before the vice cownsul in Paris? 

A. I believe it was sometime in June, 1939. 


Q. You testified yesterday also to discussions in the 
Revenue Office and also in the technical staff office—the 
Revenue Agent’s office, rather, and the office of the tech- 
nical staff regarding the refund claims and certain pro- 
positions being made by the Revenue Agent or the techni- 
cal staff representative if the taxpayers were to concede 
the major issue, why, the government would concede cer- 
tain items of deduction. Do you recall that testimony? 

A. Yes. I don’t know that I used the word “propo- 


sitions.” I think if I did that. the Treasury Depart- 
SN 
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Q. Well, the major claim. [194] 

A. The Treasury Department people might object to 
my use of the word ‘‘proposition.” But I did testify to 
that. 

Q. That was done in connection with an endeavor of 
you, as representatives of the taxpayers, and the govern- 
ment agents, as representatives of the government, in an 
endeavor to settle the controversy once and for all, was 
it not? 

A. Yes. That was an attempt to—I would say, an 
attempt to settle it without further controversy. 

The Court: Adjust a controversy, put it that way. 

A. Adjust the controversy. But, of course, we were 
not willing— 

The Court: To concede anything. 

A. —to concede anything. 

Mr. Mitchell: Your major contentions— 

The Court: , You found there was nothing to adjust. 
All they wanted was to adjust the minor matters if you 
conceded the correctness of that application of that 
$40,000 ? 

A. That is right. And, of course, we would have 
conceded all of the minor matters, if they would have con- 
ceded the large ones. 

The Court: If they would have conceded the others? 

A. That is right. 

QO. By Mr. Mitchell: These various items that were 
discussed in this bargaining, they did not state to you 
that [195] they had been investigated and verified, did 
they? 

A. As far as the item of gratuities to the studio em- 
ployees, yes. They said that it was, definitely, stated to 
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me that we, of course, will allow those deductions now. 
As far as the medical expense for the skin and beauty 
treatments, or that sort of thing, they told me that they 
still did not allow those types of items; they considered 
those to be personal items. 


oI see. 

A. As to the allowance of personal exemption, why, 
if the tax was going to be computed for the whole year, 
why, yes; it would be done on that basis. 

OQ. In June, 1938, Mr. Mertens personally did not em- 
ploy you to represent him, did he? 

mw. No, sir. 

Mr. Zeitzius: When? 

Mr. Mitchell: In June, 1938. 

©. And neither did Mrs. Mertens? A. No, sir. 

Mr. Zeitzius: I move to strike out the two statements 
by counsel, because I think the stipulation of facts, joint 
Exhibit 1, clearly shows that Mr. and Mrs. Mertens, we 
agree, signed the powers of attorney to Mr. White on 
June 24, 1938; and I think that the evidence, therefore, 
by admission, clearly is that he was employed in June, 1938, 
despite counsel’s remarks and the witness’ answer just 
given. [196] I move to strike out the remarks or the 
questions of counsel and the answers. 

Mr. Mitchell: This is cross examination if the Court 
please. 

The Court: Well, I think it is going a little far afield. 
J] will sustain the objection. 

Q. By Mr. Mitchell: Neither Mr. nor Mrs. Mertens 
ever paid you anything for acting for them in June, 1938, 
did they? A. No, sir. 
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©. Nor at any other time? A. No, sir. 

Mr. Zeitzius: I move to strike out the last two ques- 
tions and answers on the ground it is immaterial and 
there is a presumption of law, I think, which we are 
entitled to rely on in that connection, unless the Court is 
merely allowing it as part of a broad cross examination. 

The Court: I will allow it. I cannot see why when 
two persons are interested in the tax payment of one per- 
son and one has assumed the obligation to pay it, whether 
he is ever reimbursed or not, I cannot see why they can’t 
exchange consultations or advice, or even one pay the 
expense of the lawyer or of the accountant, especially 
when the one who does it is an American corporation used 
to American methods and the others are French artists— 
not only artists, but French artists and, judging by the 
only English letter he [197] wrote, with a very, very, im- 
perfect knowledge of the English language. So that in 
itself it does not mean anything at all. It might be that 
at times such a relationship might bear upon good faith 
of the parties, but in this particular case I do not think 
it is of any great importance, one way or the other. 


However, I have no objection to his testifying to the 
fact, because I assume that in all these cases, being es- 
pecially a foreign artist, they assumed the obligation. I 
think the government probably would kick if they did not, 
because, not that they are obligated to withhold, but it 
might probably be if they did not protect them and retain 
it at the source. You know, the government forced the 
system of retaining at the source, a voluntary system, long 
before we had an actual system, by merely asking for 
cooperation, and they got it. 
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Q. By Mr. Mitchell: Mr. Ed Schulberg, I believe you 
testified, attempted the June 21, 1938— 


* a * * * x * * * 


QO. My Mr. Mitchell: [ believe you stated Mrs. 
Schulburg attended this June 21, 1938, conference at the 
Collector’s Office? [198] 

A. That is correct. 

©. Did she appear at any of the other conferences at 
the Collector’s Office? 

A. Not that I remember. 

©. Do you know whether prior to June 24, 1938, Noel 
Singer, certified public accountant, then of 417 South Hill 
Street, Los Angeles, was Mr. Mertens’ attorney in fact 
in tax matters? 

A. As far as I know he was not. 

Q. You don’t know of your own knowledge? 

A. I don’t know of my own knowledge. except that 
we were never required to get a letter showing that he had 
been dismissed, which is the practice of the Treasury De- 
partment when a power of attorney is filed. 

Q. Did you ever before this trial see the originals 
of Plaintiffs’ Exhibits 1 and 2 which I hand you? 

A. I heard Mr. Levi testify that these were exhibited 
to Mr. Ogden, testify this morning that these were ex- 
hibited to Mr. Ogden at our conference in August, and 1 
assume that I saw them at that time. 

QO. What is that? 

A. I assume that I saw them at that time. I know 
that the terms— 

Q. Have you any independent— 

A. I know that the terms and the wording were ex- 
plained to him and I know that they were explained to me, 
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but I have [199] no definite recollection of having seen 
these before. 

Q. You have no recollection of seeing them at the 
Collector’s Office? 

A. I have no definite recollection of having seen 
these original agreements before. 

©. Or any copies of them? 

A. Or any full copies of them. I may have seen parts 
of them. 

OQ, extracts: A. That is right. 

©. Who showed them to you? 

A. Just a minute. I happened to think of some- 
thing. Iam incorrect. I have seen copies of those agree- 
ments and copies of those agreements were received in our 
office on August 9, 1938, from Mr. Levi. 

©. Sent to you by Mr. Levi? 

A. Sent to us by Mr. Levi. 

QO. August 9, 1938. What did you do with them? 

A. August 9, 1938. I used those as a basis of pre- 
paring some estimates of the amounts of the total cost to 
Loew’s of compliance with these agreements under various 
assumed circumstances, and then returned copies of the 
agreements to Loeb & Loeb. 

QO. Did you ever before this trial see the Mervyn 
LeRoy contract of 1936? 

A. Could I see the contract to see what it looks [200] 
like? 

Q. Yes; here it is. It is Plaintiffs’ Exhibit 20, a copy 
of it. 

A. J think I have seen a copy of this before. 

QO. When did you first see it. Mr. White? 
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A. Well, it would be between June and August in 
1938. 

Q. Did you read it at that time? 

A. I undoubtedly read the parts of it which had to 
do with the payment of taxes, because that information 
was necessary in preparing the'data to be submitted to the 
Collector’s Office. I am sure I would have read that part 
of it, or at least had that part explained to me. 

Q. Returning to Exhibit 1, the Plaintiffs’ Exhibit 1, 
the contract of July 29, 1938, did you ever see Exhibit A 
which was attached to that contract, referred to in para- 
graphs 3 and 4 of Exhibit 1? 

A. Yes. I received that at the same time that I re- 
ceived a copy of the Exhibit 1. 

©. Did you read it? 

A. I presume so, or at least the parts which I was re- 
quired to read in order to make the computations. 

Q. I believe you testified yesterday that Mr. Ogden 
or Mr. McDonald rejected your first computations that 
were submitted before August 30, 1938, and that you then 
wrote a letter to Loew’s as to what had taken place, as I 
understood your testimony yesterday. How did you hap- 
pen to write to [201] Loew’s Incorporated? What had 
taken place? 

A. As I testified earlier, we were engaged by Loew’s 
Incorporated to assist Mr. Mertens in getting his sailing 
permit, and after we had learned the requirements of the 
Collector’s Office as to what would have to be paid, I 
wrote to Loew’s and told them what the requirements were 
so that they would have ample warning that they would 
have to have Mr. Gravet down at the Collector’s Office on 
such and such a day, and that they would have to have 
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present sufficient cash to pay his taxes, or the equivalent, 
so he could get out of the country. 

Q. And did you write a similar letter at the same time 
to Mr. Mertens? A, ~ Nowsin: 

Mr. Mitchell: May I see Exhibit 5 a moment, Mr. 
Clerk? 

Q. Calling your attention, Mr. White, to Plaintiffs’ 
Exhibit 5, the pages are numbered in longhand in the 
lower right hand corner, I call your attention to page num- 
bered in the lower right hand corner A-4, and call your 
attention to an item under “Business Expenses:” with the 
word “Less” in front of it, evidently a list of deductions, 
reading: 

“Commission Paid Agent $12,437.50.” 

Do you find that entry? A. Yes, Site 

Q. Did Mr. Mertens tell you that the agent to whom 
such commission was paid was Mrs. Schulburg? [202] 

A. I don’t recall whether he told me that or whether 
she did or exactly who told me that it was. 

The Court: Sometimes the contract calls for payment 
direct by the producer to the agent of the agent’s per- 
centage. 

o * * * * * * * * 


Q. You do know Mrs. Schulburg was the agent to 
whom that commission was paid, Mr. White? 

A. She was the agent and, at our joint visit to the 
Collector’s Office, she acted as agent and they acknowl- 
edged that she was agent; and I see I have a note in my 
working papers here that at that time the commission paid 
to her was $4,300—no: that the commission paid to her 
was $437.50 on the Warner Brothers salary. 


Fernand Mertens, etc. et al. 249 


(Testimony of J. R. White) 


Q. At what time was that? [203] 

A. This was in June. 

Oe In June. I see. 

A. And you will note that the rest of the commission 
of $12,000 is 10 per cent of the $120,000 income. 

Oe ves: 


* * ** 2K *K * * * * 


The Witness: I find a note here that reminds me that 
I told Mr. Mertens that he should file an information 
return, Form 1099; for Mrs. Schulburg. I see a note 
here that I told him that. 

Mr. Mitchell: That is pretty good advice. 

QO. Did you ever have any conversation with Mr. 
Melbourne concerning the refund claims that were filed 
in this case? 

A. I don’t recall any specifically, but there would be 
no necessity for that except that he would call up and ask 
if the claims had been filed or if they had not been filed. 

Q. Your conversations in that connection were usually 
with Mr. Levi? A. That is correct. 

Q. Now calling your attention to Exhibits 6 and 8, 
[204] do you know where the originals of these white 
photostats are, Mr. White? 

A. The last I saw of the originals of these they were 
turned in at the window at the cashier’s office. 

Q. No. These are the taxpayers’ copies. These are 
the taxpayers’ copies, Mr. White, not the original returns, 
as you note on the back. | 

The Court: These are the working sheets? 

Mr. Mitchell: No, your Honor. This is the notice of 
termination and certificate of compliance or sailing permit 
that is attached to the taxpayers’ copy. 
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A. It is my recollection that the Forms 1040C were 
turned in at the cashier’s window. 

Mr. Mitchell: That is right. 

A. By Mr. Ogden, and at the time the money was 
paid they were stamped and that Mr. Mertens was given, 
probably, a small piece of paper. I think that that is true. 
It may have been that he was given back these, because 
they are photostatic copies, and J don’t know where these 
were obtained from. 

QO. You did not furnish counsel for the plaintiffs with 
these photostats ? 

A. I furnished counsel for the plaintiffs with one, a 
photostat of one of these returns which I had received 
some months back, or years back, I believe from Loeb’s. 

Q. Which was that? [205] 

A. Oh, I did not have any of these prepared. 

Q. Which one was it? 

A. It was the 1040C filed by Mrs. Mertens before her 
departure from the country in June, 1938. 

Q. Is that Plaintiffs’ Exhibit 4? That is the original 
of Plaintiffs’ Exhibit 4 which I hand you. 

A. Yes; this 1s it. I can identify it becatcemonmrs 
coming out of our file. I am pretty sure that is it, and 
the other two, you see, have never been in our file. 

Q. You say you did have the original or it was fur- 
nished you? 

A. No. This was furnished to us. 

Q. Oh, I see, this white photostat. 

vee ihat iseieht. 
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Q. And then did you furnish it to counsel in this 
case? 

A. I delivered this to counsel about 10 days before I 
received your subpoena. 

Q. And the exhibits 3 and 4, however, you do not 
know where those photostats came from? 

A. I don’t recall ever seeing those until in court here. 

Mr. Mitchell: All right. Will counsel stipulate as to 
the origin of these exhibits 6 and 8? I don’t imagine 
there is any reason to hide it. 1] would, though, like to 
get in evidence the history of how they came into posses- 
sion of Plaintiffs’ counsel. [206] 

Mr. Zeitzius: Well, you will remember that I had 
them with me when I discussed the stipulation with you on 
three different days. 

Mr. Mitchell: That is right. 


Mr. Zeitzius: And you and J looked them over care- 
fully together and I extracted two of them from the office 
file, which I gather Mr. Levi had built up. 

Mr. Mitchell: You refer to the office file of Loeb & 
Loeb? 

Mr. Zeitzius: Of the Mertens case, of the Mertens 
case. 

The Court: In your office? 

Mr. Zeitzius: Yes: Loeb & Loeb. 

The Court: Loeb and Loeb filed them. 

Mr. Zeitzius: That is right. I don’t know how they 
got there, though. In other words, I learned from Mr. 
Mitchell about the June return, I think, 1 don’t know just 
how I learned it. In trying to get the facts, why. I had 
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to get information from all sources to get the papers 
together. 

The Court: All right, Mr. Mitchell. 

Q. By Mr. Mitchell: Have you heard from Mr. 
Mertens since the refund claim was filed? 

A. No; we haven’t. 

The Court: What is the date of the refund filing? 

A. It was filed in 1940, I believe. 

Mr. Zeitzius: March 5. [207] 


* * * * * * * * * 
The Witness: March 5, 1940; that is correct. 
* 2K x 2k 2 x 2 x * 


GEORGE A. WARREN, 


called as a witness by and on behalf of the Plaintiffs and 
Cross-Defendants, having been first duly sworn, was 
examined and testified as follows: 


Direct Examination 
By Mr. Zeitzius: 
Your name is George A. Warren? 
What 1s correct. sir, ||203] 
And your residence, please? 
Beverly Hills, California. 
You are employed by whom? 
Loew’s Incorporated. 
For how long have you been so employed? 
I entered the employ of Metro-Goldwyn-Mayer 
Corporation in the latter part of November, 1937. As of 
January 1, 1938, the assets afid the operations of Afetro- 
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Goldwyn-Mayer Corporation were taken over by Loew’s 
Incorporated and I have been in their employ since. 


bo 
cai 
ios) 


Fernand Mertens, etc. et al. 


(Testimony of George A. Warren) 


Q. What is your present position? 

A. Chief accountant. 

Q. What was your position in 1938? 

A. The early part of 1938 I was—well, you might say, . 
co-supervisor of the accounting department along with the 
gentleman in charge of the accounts and accounting and 
auditing. Mr. Newman operates the office and the office 
personnel. 

Mr. Mitchell: If the Court please, if the only thing 
counsel desires to prove by this witness is that the taxes, 
the $37,000, or whatever the amount is that were paid as 
taxes for these taxpayers in 1938, were carried on the 
books of Loew's Incorporated as a loan, I will so stipulate. 

Mr. Zeitzius: Well, that is substantially what | want. 
And I would like to offer into evidence— 

The Court: There should be a stipulation also that 
they [209] were entered on the date of the payment and 
were in the books kept for that purpose. 

Mr. Zeitztus: That is right, I want that, too; that it 
was kept on a ledger sheet called the 4 B account to which 
loans to contract employees were posted. 

die Court. All right. 


Mr. Mitchell: I can’t stipulate as to the date that the 
entry was made. 

The Court: Let the copy of the ledger sheet show the 
date. Just identify the ledger sheet or sheets and intro- 
duce them. 

Q. By Mr. Zeitzius: May I ask whether you have 
the ledger sheet with you? I E85, 


Q. Covering the matter about which we are speaking 
here? i Yes. 
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Mr. Zeitzius: All right. I shall ask the clerk tommeark 
this sheet for identification, or I offer it into evidence as 
the ledger sheet produced by the witness, I having here a 
photostatic copy of it, Mr. Mitchell now looking at the 
copy from which it is made. 

Whe Count All vient. 

Mhe Cicrk  Plaintitis Exhibit 22. 


(The document referred to was marked for identifica- 
tion as Plaintiffs’ Exhibit 22.) [210] 


Mr. Zeitzius: I think we have everything that we 
need, your Honor, by this witness. 

ier Court se wienichite 

Mr. Zeitzius: We have that stipulation of counsel 
that it was posted to the 4 B account, which is a loan 
account. 

The Court: All right, step down. 

Mr. Mitchell: I have not cross examined the witness 
vel 

The Court: Do you want this exhibit? 

Mr. Mitchell: Have you an extra copy? 

Mr. Zeitzius: I have two photostats only and one is 
in evidence. 

Cross-Examination 

By Mr. Mitchell: 

OQ. Mr. Warren, where is the balance of Mr. Gravet’s 
ledger account? eee Uite balance: 

OQ. Where is the resi anim? 

A.” Thistis aller it: 

Q. You put nothing but— 

The Court: You mean another ledger account other 
than the tax account? His ledger sheet shows the 
amounts he has drawn, chargeable against his salary. 
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(Testimony of George A. Warren) 


The Witness: We do not carry ledger sheets. I have 
the copy of the vouchers where the payments were made 
to him. They are charged against the expenses. This is, 
pure and [211] simple, an accounts receivable ledger sheet. 

The Court: Do you want to see those vouchers? 

Mr. Mitchell: No, your Honor. 

Mr. Zeitzius: We will stipulate, Mr. Mitchell, that 
this witness would testify and back it up with original 
vouchers showing that they paid the entire $120,000 that 
you and I stipulated by September 14, 1938, and that in 
addition there was some $1,200 in taxes paid during 1938, 
as shown in the schedule attached to the refund claim im- 
mediately under the $120,000 income item, and that that 
is all that they show as compensation paid to Mr. Gravet 
on their books. 

Mr. Mitchell: 1 am not stipulating regarding this 
additional item, because I do not think it is involved in the 
case. I do not think it is material, the additional Cali- 
fornia income tax. 

©. Mr. Warren, where are the vouchers or data from 
which the first item is taken, referring to Exhibit 22? 

pee hat ts $3,243.92 7 

Q. That is right. 

A. It was furnished to Mr. Metbourne—TI do not have 
the 4 C—in cash by our cashier. This is the receipt for 
the refund of the difference. 1 believe, with copy of the 
receipt from the Collector’s Office, accounting for the 
$3,245. It must have been $3,500. 

The Court: I think you had better speak a little 
louder. 

A. It must have been $3.500, because the sum of 
these [212] amounts, $3,245 and $255, equals $3,500, anc 
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the $255, that is the sum which Mr. Melbourne returned 
to the cashier’s office. 

©. By Mr. Mitchell: A certain amount was taken 
to the Collector’s Office? 

A. Taken tovthe Collectors @iiice. 

©. And it was not all necessary to be used? 

Aw Dhar is correct, 

©. Which is reference ‘“J1993.” Let us take the 
next item, “J15” under the date September 7. 

A. This is journal entry here, originally $40,000, we 
drew a check to the Bank of America. ‘Thismicuiine 
voucher portion of the check. I have the original check 
here somewhere. 

Mr. Zeitzius: Here is the photostat, if it will ex- 
pedite the matter. 

A. In the amount of $40,000, for which the cashier, 
on instructions, received a check, a cashier’s check in the 
amount of $17,000, another cashier’s check in the amount 
of $19,000, and cash to the extent of $4,000, which were 
turned over to Mr. Melbourne by the cashier. 

QO. By Mr. Mitchell: Will you point out to me on 
this—is this “J15’’? 

A. No. This is the voucher wherein the $40,000 was 
drawn which was charged to “41-1, meaning carried in 
suspense until proper disposition of that item could be 
|2al3)) determined: 

Q. When you say “proper disposition of that item 
could be determined” what do you mean? 

A. As to how much of it would be used, how much ot 
it would be returned and what should be— 


iS) 
Can 
Sl 
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Q. How it should be entered in the books? 

A. And how it should be entered in the books. Here 
is “J15” crediting this cash out of 41-1 and charging 
Fernand Gravet’s 4 B which is accounts receivable. 

Q. What do you mean by the stamp punched “Septem- 
Bey 7, 1938"? 

A. We operate on punch-card tabulating machines. 
Journal entries are prepared daily, are put together at 
periodic intervals throughout the day. with a control 
total both in debits and in credits. 

Q. Daily control? 

A. Daily control, or in fact, at periodic intervals 
throughout the day, so that each batch and each card is 
controlled. They are sent to the tabulating department 
and the tabulating department punches them and punches 
a tabulating department card which forms the basis for 
our accounting. [214] 

* * * * * * * * 


QO. By Mr. Mitchell: May I refer again to this 
“J1993” which you showed me a little while ago? Can 
you tell me when this entry was made, debit Fernand 
Gravet? 

A. Actually it was made on June 28th, punched as of 
June 27th. Without a calendar I could not say for sure, 
but | am judging the way we operate, that all entries up 
to noon as of today reflect yesterday’s work, and are 
punched as of yesterday. so there is a discrepancy there. 

Q. By the Court: What date was that in June? 

A. June 28, 1938. 

Q. That was Monday? Oh, no, 1938. No: it would 
not be. 

A. It could be any day during the week. 


258 Ethel Strickland Rogan, etc. vs. 
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The Court: This does not go back that far. 

Mr. Mitchell: Let the record show I am reading from 
Journal No. 1993. Let the record show that the inter- 
office communication dated June 27, 1938, reads as 
follows: 

“Mr. Craig decided that we should treat the amount of 
tax paid for Mrs. Gravet as an advance or loan. We 
will also treat the taxes paid for his account when he 
leaves as a loan or an advance. This situation comes 
about because a supplementary agreement is being entered 
into with him making this possible, according to Leon 
Levi. Signed J. A.”’—what is that? [215] 

A. An “M” that would be. 

Mr. Mitchell: “J. A. M.”, that is for Melbourne. 

QO. What agreement was to be supplemented? Do you 
understand that reference? 

A. That I don’t know. It is possible he has refer- 
ence to the agreements of—is it July 29th? 

OP uly i29 12 eyes. 

ive Court. lise int 

Mr. Mitchell: All right. May I just look at that 
other September 7 journal entry? 

The Witness: Surely. 

Mr. Mitchell: Let the record also show that there is 
an endorsement on journal number 15, dated September 


7, 1938, in longhand, reading as follows: 
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“Accounted for by photostatic copies of sailing permit 
attached to Gravet file: 


Lhteks ~ be eee eee $36,000 

CES) canduot ile ee Seen! co $1,073.27 
“Toye ee nD LL 16 27 

We MPC MIGIIC( oo sacecccedeeesenevennec--nccecnvnecceeceuececeawesoves $2,926.73 
otal cc. vessteeeeemeeeeeeee--40,000.00 


Receipts O.K. September 16, 1938.” 

Mr. Zeitzius: May | just ask this:— 

The Court: Have you completed it? Have you com- 
pleted, Mr. Mitchell? 

Mr. Mitchell: I think so, yes, your Honor. [216] 

ihe Court. All right. 

Mr. Zeitzius: I just have this one point, in view of 
the difficulty in arriving at figures. I want to ask the 
witness whether he knows whether the figures 40,319.19, 
the balance shown on Plaintiffs’ Exhibit 22 as of Sep- 
tember 7, 1938, includes an amount of $301.78 for taxes 
that were paid with respect to the French income of 
Gravet in 1938? 

The Witness: It includes everything that was paid on 
September 7th or the taxes for Mr. Gravet, which would 
include the $300-odd. 

x x x x * x x * * 

Q. By Mr. Zeitzius: This is the present state of this 
account ? A. It’s present state. 

Q. And that is the balance shown owing Loew’s In- 
corporated ? 

A. That is the balance owing Loew’s Incorporated. 

Q. And still due on our books? en YS: 
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Mr. Mitchell: By the way, I might ask one other 
question, if the witness knows. 

Q. By Mr. Mitchell: Have you heard from Gravet, 
or has Loew’s Incorporated heard from Gravet since the 
refund [217] claim was rejected? 

A. At what date was the refund claim rejected? 

Mr. Zeitzius: 1941. 

Mr. Mitchell: About. 

The Court: I could take judicial notice that war was 
declared in September. 

Mr. Mitchell: France was occupied from May, 1940. 
I believe the Court will take judicial knowledge of that. 

The Court: Well, yes, but France was at war in Sep- 
tember, 1940. In September was the invasion of Poland. 
I happen to remember that. 

Mr. Mitchell: September 29th. 

The Court: Because my children were in Paris when 
the war was declared. 

Mr. Mitchell: And France was invaded the following 
May, 1940. 

The Court: I know, but I mean France was in a state 
of war from September 5th, I think, 1940, isn’t that 
correct? 

Mr. Mitchell: September, 1939. 

Mr. Zeitzius: 1939, I think. 

The Court: 1939, that is right. 

Mr. Zeitzius: The refund claim was rejected July 11, 
1941, according to our stipulation. 

Mr. Mitchell: What was your answer, Mr. Warren? 

A. To the best of my knowledge, no. [218] 


* * * * * * * * * 
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Mr. Zeitzius: The only thing | want to do is to offer 
the two assessment lists. J have nothing further. 


** * * x x * * * x 

Mr. Zeitzius: I first offer the assessment, a certified 
copy from the government of the original assessment list, 
signed by the Commissioner of Internal Revenue by the 
Acting Commissioner, at Washington, D. C., on Novem- 
ber 4, 1938, certifying and assessing the tax of $3,245.92, 
which was paid on June 21, 1938. 

mie Court: All right. 

the Clerk se Plamuits Exhibit 23. 

Mr. Mitchell: That is Exhibit what? 

Miner Clerie 23. 

Mr. Mitchell: All right. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 23, and was received in evidence. ) 


ee EES EP XHIBIY 23) 


United States [Crest] of America 
TRB aASUR Y DEPARTMENT 
Washington 


March 22, 1944. 


Pursuant to the provisions of Section 661, Chapter 17, 
Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed are true copies of Assessment Certificate 
of that portion of the July 1938 Supplemental Income Tax 
Assessment List—California collection district—showing 
an assessment of $3,245.92 for the period from January 1, 
1938 to June 30, 1938, against Victorine Mertens Renourd 
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Fernand Gravet), Los Angeles, California, on file in this 
Department. 


In Witness Whereof, I have hereunto set my hand, 
and caused the seal of the Treasury Department to be 
affixed, on the day and year first above written. 


By direction of the Secretary of the Treasury. 


[Seal ] F. A. Birgfeld, 
F. A. Birgfeld, 
Chief Clerk, Treasury Department. [180] 


ASSESSMENT CERTIPICAG = 


[Stamped]: Internal Revenue Received Aug 8 1938 
By Proving Section 
6th District of California Month July Year 1938 
Income Tax Division 


Lists as to tax and payments compared and found to 
agree with sectional control ledgers. 
Bo) Bichthaler, 
Chief of Division 
T G Albright, 
Comptroller Bookkeeper. 


I Hereby Certify that the individuals, firms, and cor- 
porations reported by me on the attached lists are liable 
for the amount of taxes, penalties, etc., entered opposite 
their names, and that the amounts thereof are as follows: 


Dated at Los Angeles California 
Office of Collector of Internal Revenue August 3rd, 
1938 
Nat Rogan 
Collector of Internal Revenue 


( Plaintiffs’ Exhibit 23) 
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List Returns Excess Total Tax 
Filed Collections 
1040A Part Paid 5626 15 
1040A Full Paid 17271 09 
1040 Part Paid 284449 71 
1040 Full Paid 19702 83 
1041 Part Paid 91 70 
1041 Full Paid 3085 75 
1120 Part Paid 998173 20 
1120 =Full Paid 13122 86 
Excess Profits Part Paid 10255 32 
Excess Profits Full Paid 1974 82 
All Others Part Paid 51612 35 
All Other Full Paid 70980 33 


860 01 


Totals reported by collector 1476346 11 860 01 1477206 12 * GL 


Differences found by commissioner +3,256.48 + 3,256.48 


Items reported by Commissioner 


Total Assessment 1,479,602.59 860.01 1,480,462.60 


I Hereby Certify that 1 have made inquiries, determina- 
tions, and assessments of taxes, penalties, etc., of the 
above classification specified in these lists, and find that 
the amounts of taxes, penalties, etc., stated as corrected by 
the statement of differences and as specified in the sup- 
plementary pages of this list made by me are due from 
the individuals, firms, and corporations opposite whose 
names such amounts are placed, and that the amount 
chargeable to the collector is as above. 


Dated at Washington, D. C. 


Office of Commissioner of Internal Revenue, Nov 4 
1938 
Milton E Carter 
Acting Commissioner of Internal Revenue 
Instructions 
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(Blaintitts’ Exhibit 23) 

This form must be made each month in quadruplicate 
by each tax division. The original and first copy must 
be forwarded with the duplicate copies of the monthly 
lists (Form 23A) to the Commissioner within ten days 
after the close of the month. The second copy must be 
submitted with the original and duplicate Form 820 to 
the Accounts and Collections Unit within five days after 
the close of the month. One copy of this certificate (Form 
23C) will be returned to the collector accompanied by a 
statement of differences on Form 23D (if errors are 
found), and by additional sheets (Form 23A) containing 
items assessed additionally by the Commissioner. [181] 


oot So ME Niels i, 


Page Nowa 
District 6th Calif, Income, List July 1938—Supple- 
mental (Classification ) 
Old New Re- 
Balance Date Debit Credit Balance marks 
1/1/38-6/30/38 1040-C * 3245 92 3245 92 * Form 1040C 
Victorine Mertens 4Mrs 6/21/38 
Fernand Gravet/ 6 


10425 Wilshire Blvd Westwood 
W. Los Angeles Calif July 246 


[Endorsed]: Case No. 3002. Mertens vs. Roganaiiigm 
Exhibit 23. Date 3/31/44. No. 23 in Evidence. Clerk, 
U. S. District Court. Sou. Dist. of Calif. QieaieaaiE 
Somers, Deputy Clerk. | sz) 
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Mr. Zeitzius: 1! next offer a similar assessment, certi- 
fied, signed by Commissioner of Internal Revenue, Guy 
T. Helvering, Washington, D. C., October 13, 1938, certi- 
fying to the Collector of Internal Revenue, or making, as 


I understand it, the assessments of the amounts that were 


-_ 


paid on September 7, 1938, in the amounts shown on the 
two returns in evidence of $17,423.88 for Mrs. Gravet 
and $19,649.39 for Mr. Gravet. [220] 


The Court: All right, it may be received. 
The Clerk: 24 in evidence. 


(The document referred to was marked Plaintiffs’ Ex- 
hibit 24, and was received in evidence. ) 


[PLAINTIFFS’ EXHIBIT 24] 


United States [Crest] of America 
TREASURY DEPARTMENT 
Washington 
March 22, 1944. 


Pursuant to the provisions of Section 661, Chapter 17, 
Title 28 of the United States Code (Section 882 of the 
Revised Statutes of the United States), I hereby certify 
that the annexed are true copies of Assessment Certificate 
of that portion of the September 1938 Supplemental In- 
come Tax Assessment List—6th California collection dis- 
trict—showing assessments of $17,423.88 for the period 
from January 1, 1938 to September 1, 1938 against Vic- 
torine Catherine Renourd Mertens (AKA—Mrs. Fernand 
Gravet) W. Los Angeles, California; $19,649.39 for the 
period from January 1, 1938 to September 1, 1938 against 
Fernand Mertens (AKA-—Fernand Gravet), W. Los 
Angeles, California, on file in this Department. 
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In Witness Whereof, I have hereunto set my hand, 


and caused the seal of the Treasury Department to be 
affixed, on the day and year first above written. 


By direction of the Secretary of the Treasury: 


[Seal] FB. A. Birgielal 
F. A. Birgfeld, 
Chief Clerk, Treasury Department. [183] 


ASSESSMENT CERTIFIC AIS 


[Stamped]: Internal Revenue. Received OctyiGeroa. 
By Proving Section 


6th District of California Month September Year 1938 
Income Tax Division 


Lists as to tax and payments compared and found to 
agree with sectional control ledgers. 


oer Hichtiiailers 

F. F. Fichthaler 
Chief of Division 

Gelber 


Comptroller Beekkeeper 


{ Hereby Certify that the individuals, firms saad 
corporations reported by me on the attached lists are 
liable for the amount of taxes, penalties, etc., entered op- 
posite their names, and that the amounts thereof are as 
follows: 


Dated at Los Angeles California 


Office of Collector of Internal Revenue October 5th, 
1938 
Nat Rogan 
Collector of Internal Revenue. 
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(Plaintiffs’ Exhibit 24) 
List Returns Excess Total Tax 
Filed Collections 


1040A Part Paid 6124 35 
1040A Full “ 44938 05 
1040 Part “ 27850 56 
1040 Full ‘“ S398 9S 
1041 Part “ 266023" = 
1041 Full “ 177 52 & 
m2G Part “ 1238529 24 < 
1120 Full ° 23603 90 ¥ 
Excess Profits Part “ 243486 41 “ 

4] e Full “* 16383 94 
All Others Part Paid 156265 85 

* e Fall 16283 94 

25406 03 

Totals reported by collector 1763984 82 25406 03 1789390 85 * GL 
Differences found by commissioner 
Items reported by commissioner 
Total Assessment 1,763,984.82 25,406.03 1,789,390.85 


I Hereby Certify that I have made inquiries, determina- 
tions, and assessments of taxes, penalties, etc., of the 
above classification specified in these lists, and find that 
the amounts of taxes, penalties, etc., stated as corrected 
by the statement of differences and as specified in the 
supplementary pages of this list made by me are due 
from the individuals, firms, and corporations opposite 
whose names such amounts are placed, and that the 
amount chargeable to the collector is as above. 

Dated at Washington, D. C. 

Office of Commissioner of Internal Revenue Oct 17 
1938 

Guy | Heverimne 
Commissioner of Internal Revenue. 


Instructions 


This form must be made each month in quadruplicate 
by each tax division. The original and first copy must 
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be forwarded with the duplicate copies of the monthly 
lists (Form 23A) to the Commissioner within ten days 
after the close of the month. The second copy must be 
submitted with the original and duplicate Form 820 to the 
Accounts and Collections Unit within five days after the 
close of the month. One copy of this certificate (Form 
23C) will be returned to the collector accompanied by 
a statement of differences on Form 23D (if errors are 
found), and by additional sheets (Form 23A) contain- 
ing items assessed additionally by the Commissioner. [184] 


Beles WISIN I es I. 
Page Nowa 
District 6th Calif, Income, List September 1938—Sup- 
plemental 


( Classification ) 
Old New Re- 
Balance Date Debit Credit Balance marks 
1040-C-1-1-38 
to 9-1-38 * 9/7/38 17423 88 17423 88 * 1938- 
Victorine Catherine Amended 
Renourd July 
Mertens/AKA-Mrs 246-1938 
Fernand Gravet/ Form 
10425 Wilshire Blvd 1040C 
W Los Angeles Calif 9/7/38 
Sept 260 0 
1040-C-1-1-38-9-1-38 * 19649 39 19649 39 * 1938- 
Fernand Mertens/ Form 1040C 
AKA-Fernand 9/7/38 
Gravet/ 1 


10425 Wilshire Bivd 

W Los Angeles Calif Sept 261 

[Endorsed]: Case No. 3002. Mertens v. Rogan. PIitf. 
Exhibit 24. Date 3/31/44 No. 24 in Evidence. Clerk, 
U. 5. District Court, Sou. Dist. of Calif. “omieaaE 
Somers, Deputy Clerk. [185] 
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The Court: Anything further, gentlemen? You do 
not want any of those photostats of checks that he re- 
ferred to, do you, Mr. Mitchell? 

Mr. Mitchell: Oh, no, your Honor. 

The Court: He is prepared, I notice. He was pro- 
perly instructed. He has a photostatic copy of every- 
thing. 

Mr. Mitchell: I do not know whether plaintiffs rest 
or not. 

Mr. Zeitzius: Yes. 

The Court: As soon as he is through with the wit- 
ness he wants to step down. 

Mr. Zeitzius: Plaintiffs rest. [221] 


x * * * * * * * * 

Mr. Zeitzius: That is right. May I, with permission 
of the Court, take certain of these exhibits and have 
copies made? 

The Court: Make arrangements with the clerk. [222] 

* * x * * * * * * 


Los Angeles, California, Monday, April 3, 1944. 
1:00 P. M. [224] 


* * * * *K * *% * of 


Mr. Mitchell: The defendant offers into evidence a 
certified copy of two telegrams. The certificate reads: 
“They are true copies of copy of Telegram dated March 
17, 1944, to Collector of Internal Revenue, Baltimore, 
Maryland, from Cann, deputy ;’ deputy commissioner: and 
“Telegram dated March 17. 1944,” the same date, “to 
Commissioner of Internal Revenue, Washington, D. C., 
from George Hofferbert, Collector, Baltimore, Maryland, 
in re: Fernand Mertens or Gravet, and Victorine 
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Catherine Renourd Mertens, Los Angeles, California” as 
plaintiffs’ (defendant’s) next exhibit in order. 


Do you want to make an objection? 
The Court: Defendant’s you mean. [228] 


* 2 * 2 * * 2 2 * 
Mr. Mitchell: Defendant's next exhibit in order. 


Mr. Zeitzius: Our objection is not based on the ground 
that it is hearsay or not the best evidence. We waive that 
objection. But we object to it as being irrelevant and 
immaterial. It 7s does not pertain to the issues made 
by the pleadings in this case. [229] 


2 * 2 * * 2 * 2 * 


The Court: Why don’t you stipulate? The telegrams 
do not go to that extent. They merely say that there are 
no returns. Why don’t you stipulate to the fact that no 
returns, like the first part of your stipulation—that no 
returns have been found? This merely shows that there 
are no such returns in the files, regardless of whether they 
have been filed or should have been filed. 


Mr. Zeitzius: I can stipulate according to the tele- 
grams, I think. 


‘The Court: Then, why don’t you let the telegrams 
speak for themselves? All they say is that there are no 
returns for those years. If you withdraw your objection, 
the telegrams speak for themselves and we do not have to 
determine whether they should have filed any or whether 
they received any income. 


Mr. Zeitzius: Well, with that understanding, why, I 
am willing that the telegrams be permitted to speak for 
themselves. 
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The Court: All right. Then, the telegrams may be 
received as the government's next exhibit. [232] 


The Clerk: G. 


(The documents referred to were marked Defendant’s 
Exhibit G, and received in evidence. ) 


[DEFENDANT’S EXHIBIT G] 


TREASURY DEPARTMENT 
BUREAU OF INTERNAL REVENUE 
Washington 


il REGAIN. BD: RHS EL eZsva Ie 
(Unit, Division and Section) (Time written) 


Charge: 


Treasury Department, Appropriation for 
“Collecting the Internal Revenue” 


[Written]: 383191 


[Stamped]: Received in Mar 17 1944 Chief Counsel’s 
Office for the Bureau of Internal Revenue March 17, 
1944 Civil 

TELEGRAM 


Official Business—Government Rates 
COLLECTOR OF INTERNAL REVENUE 
BALTIMORE MARYLAND 

FORWARD AIR MAIL SPECIAL DELIVERY AT- 
man tiCNTRECORDS 1W BD INCOME RETURNS 
FERNAND MERTENS OR GRAVET AND VIC- 
TORINE CATHERINE RENOURD MERTENS TEN 
FOUR TWO FIVE WILSHIRE BOULEVARD LOS 
ANGELES CALENDAR YEARS THIRTY EIGHT 
mes PORTY Pwo INCLUSIVE If FORWARDED 
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(Defendant’s Exhibit G) 


ADVISE SERIALS AND TRANSMITTAL DATES 
URGENTLY NEEDED WIRE REPLY 
CARR 

DEPUTY [193] 


TREASURY DEPARTMENT 
BUREAU OF INTERNAL REVENUE 
Telegraph Office 
[Written]: Rec—IW BD 383191 
[Stamped]: Received in Mar 18 1944 Chief Counsel’s 
Office for the Bureau of Internal Revenue 
30W M WRI156 30 COLLCT GOVT 
BALTIMORE MD MAR 17 1944 533P 
COMMISSIONER OF INTERNAL REVENUE 
WASHINGTON DC 
ATTENTION RECORDS IW:BD RETEL Diwaee 
17, 1944 RECORDS FAIL TO DISCEQSE3 
TURNS FILED FERNAND MERTENS OR GRA- 
VET AND VICTORINE CATHERINE RENOURD 
MERTENS FOR YEARS THIRTY EIGH Dig 
FORTY TWO 
GEORGE HOFFERBERT COLLECTOR. 
600P 


[Written jl selNce iio 15D 
[Stamped]: Received Mar 18 1944 Records Division 


[Stamped]: Received Spec. Corres. Cont. Mar 18 
[O44 Bure lit) Reva G@eooe 2 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Defts. Exhibit G. Date 4/3/44. No. G in Evidence. 
Clerk, U. S. District Court, Sou. Dist. of Calif. Louis 
J. Somers, Deputy Clerk. [194] 
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Mr. Mitchell: Miss Olson, please. Miss Olson, take 
the stand. 


MAY OLSON, 


called as a witness on behalf of the defendant, being first 
duly sworn, was examined and testified as follows: 
The Clerk: Please state your name. 
The Witness: May Olson. [233] 


* 2 * * * * * * * 


Direct Examination 
By Mr. Mitchell: 

Q. Miss Olson, what is your occupation? 

A. J am a clerk in the office of the Collector of In- 
ternal Revenue. 

Q. Are you a qualified deputy collector? 

A. Well, I am not a deputy collector, considered a 
deputy collector right now, since I have become certified 
under civil service. 

Q. How long have you been a clerk in the office of 
the collector? 

A. I have been in the office 19 years and some months. 

Q. Have you recently made a search for the purpose 
of determining whether the records of the local collector’s 
office indicate that any returns at all were filed by either 
Fernand Mertens or Fernand Gravet or by his wife, 
Victorine Catherine Renourd Mertens, covering a taxable 
period subsequent to December 31. 1938? Have you 
made such a search? a Yes, Ihave: 

©} Oi the records? Ev Yaes: 

©. What records did you examine? 

A. 1 examined all the records up to date, including 
1942. 
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Q. Records of all returns filed? [234] 

A. Of the card records of returns filed, yes; and as- 
sessments. 

Q. Did you find any such record? 

A. No; I did not. 

Mr. Zeitzius: May I— 

The Court: Just a moment 

Mr. Zeitzius: I did not get the question and answer 
as to what year. 

The Court: Every year since 1938. 

The Witness: Every year subsequent to 1938, includ- 
ing 1942. 

2x 2x * x * 2 * * * 


The Court: Let me ask you this: You say you looked 
at the cards. Do you have a card index system? [235] 

ees: 

Q. And an individual card for each taxpayer to cor- 
respond with the— 

A. With the numbers on the returns. 

The Court: With the numbers on the returns. 

A. And for all assessments. 

Q. From that card, 1f there is one; you can get the 
number and go to the return. The collector keeps the 
returns, too? A. Not all of them. 

Q. Not all of them? 

A. Some of them are in Washington. 

Q. Some of them are in Washington? 

A. But we do have card records of all returns filed. 

The Court] see: allan 

Q. By Mr. Mitchell: Have you also recently been 
asked to make a search and did you make a search, such 
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search, for the purpose of determining whether the re- 
cords of your office show that either of the plaintiffs in 
this case, whose names | have just given to you, ever ap- 
plied for an extension of time for filing returns for the 
year 1938? 
Mr. Zeitzius: Objection. [236] 
x * . * x 2 x x 

A. The records were searched. I did not search them 
myself. 

The Court: Objection overruled. 

A. Mr. Everson and someone from the income tax 
department searched them Saturday and found no record 
for any requests for extension. 

Q. By Mr. Mitchell: Was that reported to you? 

fee YS. 

Mr. Mtichell: Does counsel want me to bring the 
other witness down, or will you accept this witness’ testi- 
mony? I admit that it is hearsay but it can be proven 
by the other witnesses. I hate to disturb them but I 
will do it unless counsel— 

Mr. Zeitzius: I assume that the witnesses you would 
bring down would testify with respect to this office, Mr. 
Mitchell ? 

Mr. Mitchell: This office, yes: only this office. 

Mr. Zeitzius: I see no need for you to bring them. 

The Court: All right. 

Mr. Mitchell: That is all, Miss Olson, unless counsel 
has some questions. 


Mr. Zeitzius: Just one question. 
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Cross-Examination 

By Mr. Zeitzius: 

Q. How far back do you keep your records, Miss 
Olson? 

A. Oh, they are kept, we have records back to, I 
think, 1920, 1919, card records. [237] 

Q. When do you destroy them periodically? 

A. They destroy the returns but never the card 
records. 

©. How recently have the returns been destroyed, 
that is, what is the latest year? 

A. I couldn’t say. Back three or four years, though. 
*37, I think, were destroyed. I am not sure. 

Q. Any ’38 returns been destroyed? 

A. I don’t think so. I couldn’t say for sure, though. 
I could find out. 

** * * * * * x x * 


GEORGE W. GIVAN, 


called as a witness on behalf of the defendant, after being 
first duly sworn, was examined and testified as follows: 

The Clerk: Please state your name. 

The Witness: George W. Givan, G-i-v-a-n. 

Direct Examination 

By Mr. Mitchell: 
Mr. Givan, will you please state your occupation? 
I am an internal revenue agent. 


Stationed in the Los Angeles office? 
That is right. [238] 


PIO Pio 


——— = _— = ate 
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Q. How long have you been stationed in the office 
here? 
pee Oh, about 22 years. 
©. I hand you, Mr. Givan, Plaintiffs’ Exhibit 11— 
I thought I had it here. May I have Exhibit 11, Mr. 
Clerk, please? 
x k * x * * ** x x 


Q. —and will call your attention to a letter that is 
contained In this group of letters, Plaintiffs’ Exhibit 11, 
dated October 17, 1940, from Acting Internal Revenue 
Agent in Charge to Mr. Fernand Mertens and Mrs. 
Victorine Mertens. J call your attention to the last 
paragraph of that letter, reading: “The returns will be 
recommended for acceptance as filed and the claims will 
be recommended for disallowance.” Are you familiar 
with that sentence? J, BS, 

©. Is it used customarily in particular circumstances 
in the letters such as this from the revenue agent to the 
taxpayers in connection with refund claims? 

Mr. Zeitzius: Objection unless it is shown that the 
purpose in which it is used is communicated to the plain- 
tiffs or their representatives. And I think a_ proper 
foundation [239] has not been laid, therefore, for the 
question, and the letter speaks for itself. [240] 


2 2* * * * * * * * 


Mr. Mitchell: 1 will withdraw that question and ask 
that the record show that the original, which has been 
withdrawn, of Exhibit 11, a letter, the first letter, of 
November 8, 1940, the following phrase is mimeographed: 

“T enclose a copy of the report of the examination of 
your income tax returns for the year,” then the ‘'1938” is 
typed in and the balance that follows is mimeographed. 
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Mr. Zeitzius: May I interrupt you? That is printed, 
Mr. Mitchell. 

Mr. Mitchell: That is printed. 

Mr. Zeitzius: The whole letter is printed except the 
address, the two years, the date, and the amount and the 
signature. 

Mr. Mitchell: And the signature, very well. 

The Court: All right. 


Mr. Mitchell: And that same is true of the second 
letter, dated the same date, addressed to Mrs. Victorine 
Mertens; and the same is true of the letter of December 9, 
1940, all of these letters being a portion of Plaintiffs’ 
[Sscanlesye 13, 


That is all, Mr. Givan. [242] 


Peli eV sUM ey 


called as a witness on behalf of the defendant, having 
been previously duly sworn, was examined and testified 
as follows: 

Direct Examination 


Mr. Mitchell: Mr. White has been sworn and is now 
called under Rule 43(b). 


The Court: As an adverse witness. 

Mr. Mitchell: As an adverse witness; yes, your Honor. 
By Mr. Mitchell: 

Q. Mr. White, did you ever on behalf of the plaintiffs 
apply for an extention of time for filing their income tax 
returns for the full calendar year 1938? [243] 


* x * * x * * * * 
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A. No; we did not. 

Q. By Mr. Mitchell: Do you know whether Mr. Levi 
or Mr. Keesling did? 

A. Ido not know. 

QO. By the Court: At the time you gave them the 
substitution of attorney, up to that time you had not asked 
any extension, had you? 

A. No. I am sure that they did not file any. 

QO. When did you file those substitutions? In 1940, 
wasn’t it? A. In December, 1940. 

Mr. Mitchell: In 1940. [244] 

The Court: I thought it was 1940. 

Q. By Mr. Mitchell: Mr. White, did you ever on 
behalf of either plaintiff file or cause to be filed federal 
income tax returns for any period subsequent to the year 
1938? A. No. [245] 

x x * * * * * * 

Q. By Mr. Mitchell: Now, Mr. White, did you ever 
inform or advise Loew’s Incorporated on or about 
August 30, 1938, that Price-Waterhouse had prepared 
claims for refund for the additional tax required to be 
paid because of the determination of the collector’s office? 

A. Yes. And I find by refreshing my memory here 
that we originally prepared claims in August and that 
they were never completed and additional claims were 
prepared in May of 1939. 

Q. These partially prepared returns of August, 1938, 
why were they not completed? I will withdraw that ques- 
tion. When did you contemplate filing those claims at the 
time you [246] were partially preparing them? 
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Mr. Zeitzius: I object to that, your Honor, as to 
when he contemplated filing, as immaterial in the light of 
what instructions he may have received thereafter. 

The Court: Overruled. This is cross examination in 
nature. 


Mis Zeizius. All right: 
The Court: Go ahead. 


A. According to the letter we wrote to Loew’s, we 
intended to have Mr. and Mrs. Mertens sign these claims 
and hold them for filing probably after the end of the 
year. 


QO. By Mr. Mitchell: When, on March 15, 1939? 


A. I would suppose that we would wait until after 
we had information from the Mertens as to the details of 
their income for the full year 1938, at which time we 
would—and what we actually did was to determine in the 
spring of 1939 whether they had additional income to be 
reported and owned additional tax for 1938, or whether 
they had a refund. 


©) For the full year, yous mean? 


A. For the full year; yes, sir, because we always 
regarded this as something—while you file interim returns 
when you departed, as Mrs. Mertens did twice, that her 
tax liability was not determined until the end of the year. 
And if they had additional income, for instance, if he had 
come back and acted in another picture or something like 
that, [247] then they would have had to file an additional 
return. 

Q. For the full year? 


A For the full year Ios. syes, sir, 
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©. And then, that was the reason you did not get 
them immediately to verify the returns before they left? 

A. That is right. We realized that if we had them 
verify the claims before they left that we would have to 
prepare new ones at the end of the year. 

©. Have you those claims with you, the partially pre- 
pared claims? 

A. Ido not have the partially prepared claims and I 
can’t find them in my file. 

©. What period did those claims cover, the period 
up to September 14, 1938? 

A. No; they would have covered the entire year. 

Q. You say “they would have’? 

A. If they had been completed, they would have cov- 
ercdmine entite year; yes, sir. 

Q. Have you before you, Mr. White, the subpoena 
duces tecum that was served upon you in this case? 

Ewe YES, Sir. 


Q. I call your attention to Item 14—Item 4, rather, 
in it and will ask you to refresh your memory concerning 
the documents referred to. A. Yes, sir. 

Q. Are you able to produce any other letters or [248] 
written instruments described in [tem 4 other than those 
that have been offered or introduced into evidence? 

A. As I understand Item 4, this calls for all letters 
or written instruments addressed to me or to Price- 
Waterhouse by either Mr. or Mrs. Mertens. 

Q. That is right: relating to— 


A. The services rendered or to be rendered by him 
in the production of the photoplay and— 
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Q. Relating to monies. 

A. —monies received by either of plaintiffs from 
Loew’s Incorporated. I would say that the only com- 
munication that I am aware of that we have ever received 


from Mr. Mertens is the communication of January 11, 
1939, 


Q. Which has been introduced into evidence as plain- 
tiffs’ exhibit—what is the number of that exhibit, please? 


Mr. Zeitzius: Part of Exhibit 12, in answer to his 
letter of the 28th of December. 

Mr. Mitchell: Oh, yes; it is Exhibit 12, letter of Janu- 
ary ll. That is right. 


Q. Calling your attention now to Item No. 5 in this 
subpoena: All original letters received by you or Price- 
Waterhouse from Loew’s Incorporated subsequent to 
January, 1938, relating to the same subject. Have all of 
those letters been introduced into evidence, or have you 
others? 

A. I have at least one other here. This refers to 
[249] services, compensation received or to be received 
by the plaintiffs. 

Q. Wait a moment. Is this the enclosure? 

A. No. Mr. Obinger was the Warner Bros. Picture 
man, and this is the letter which confirmed the withhold- 
ing, or told us the amount of withholding by Warner 
Bros. of $1,002. I don’t recall that figure. 

Q. Are there any others? 

A. This is a letter from Loew’s to us enclosing a 
letter from Noel Singer to Benjamin Thau enclosing a 
letter of January 11th from Fernand Gravet to Price- 
Waterhouse. 
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Q. Has that letter been introduced into evidence, the 
one of January 11, 1939? A. That has. 

Q. Where is the letter dated March 16, 1939? 

A. I have the copy of such letter but I do not have 
the original. 

Mr. Mitchell: Am I right? 

Mr. Zeitzius: J don’t know. I want to ask, Does 
counsel have something special in mind? This looks like 
a fishing expedition. 

Mr. Mitchell: Frankly, this is a fishing. [250] 

* * * : x x xk * * 


(Counsel and the witness conferring together while 
examining witness’ file.) [252] 


* * * * * * K * *x 


Mr. Mitchell: Mr. White, will you please produce an 
original letter from Loew’s Incorporated to Price-Water- 
house of April 26, 1939, relating to the completed Cali- 
fornia income tax returns of the plaintiffs for the year 
1938? 

Let the record show that the witness has just handed 
me an original letter on the stationery of ““Metro-Goldwyn- 
Mayer Pictures,’ dated April 26, 1939, addressed to 
Price-Waterhouse and Company—Re: FERNAND 
MERTENS (GRAVET) TAX MATTERS?” and signed 
“LOEW’S INCORPORATED.” We offer this tetter 
into evidence as defendant’s next exhibit. [260] 

* * x k x * * * * 


The Court: I will see that he does not get in any- 
thing that is too—that he does not misuse his inquisi- 
torial powers. That is an awfully good phrase. 

Mr. Mitchell: Exhibit H. 


284 Ethel Strickland Rogan, etc. vs. 


(The document referred to was marked Defendant’s 
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[DEFENDANT'S EXHIBIT Tq 


[Crest] 


METRO-GOLDWYN-MAYER PICTURES 
Culver City 
California 
April 26, 1939 
[Stamped]: Attended to by JRW on 4/27/39 An- 
swered by JRW on 4/27/39 Apr 27 1939 Passed by 
Partner W 
| Written]: JRW 
Price, Waterhouse and Company 
530 West Sixth Street 
Los Angeles, California 


Attention: Mr. White 
Re: FERNAND MERTENS (GRAVE) 
TAX MATIERS 
Gentlemen: 
We reply to your letter of April 11, 1939 enclosing 
two copies of the tentative 1938 California income tax 
returns of Mr. and Mrs. Fernand Mertens. 


The originals of the returns are returned herewith to 
be filed by you with the Franchise Tax Commissioner, 
Income Tax Division, Sacramento, California, as you 
hold Power of Attorney from Mr. and Mrs. Mertens 
and are therefore qualified to complete the affidavit on 


the returns. 
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Our check for $978.49 in payment of one-third of the 
total tax of $2,935.47 due on Fernand Mertens’ return 
and check for $1,007.85 in payment of one-third of the 
total tax of $3,023.55 due on Mrs. Mertens’ return are 
also enclosed. 

We note that you have requested extension of time 
for filing these returns because Mr. and Mrs. Mertens 
are outside of the United States and completed returns 
are being sent to them for signature. 


Yours very truly 
'LOEW’S INCORPORATED 
By Wek. Craie 


No Agreement or Order Will Be Binding on This 
Corporation Unless in Writing and Signed by 
an Officer 

WKG 
JJM:G 


{ Endorsed]: Case No. 3002. Mertens vs. Rogan et al. 
Defts. Exhibit H. Date 4/3/44. No. H in Evidence. 
Slee Ue oe Wistrict Court, Sow. Dist. of Calif. Lows J. 
Somers, Deputy Clerk. [195] 


* * x 2 * * * * * 


QO. By Mr. Mitchell: Mr. White, will you please pro- 
duce your office copy of a letter from Price-Waterhouse 
to the plaintifis, dated March 4, 1940? You are taking 
this off? Ever iat 1s not it. 
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Q. You are taking this office copy of a letter from 
[262] the files of Price-Waterhouse and Co., Mr. White? 

A. That is right; yes. 

Mr. Mitchell: Defendant offers this as Defendant’s 
next exhibit in order. 

The Court: Have you seen it, Mr. Zeitzius? 

Mr. Zeitzius: Yes. It merely transmits a claim of 
refund or, rather, advises the plaintiffs that it has been 
filed. 

Mr. Mitchell: It indicates, your Honor, the fact that 
the plaintiffs’ agent, attorney in fact, treated the refund 
claim as a refund claim and called it a refund claim. That 
is the only purpose of that. 

ie Court. e Wilttiont, 

The Clerk: Defendant’s Exhibit I. 

The Court: It may be received. 


(The document referred to was marked Defendant’s 
Exhibit I, and received in evidence.) 


[DEFENDANT'S EXTI2 tai) 


COPY — LOS ANGELES 
March 4 1940 
JRW:PC 
Mr. Fernand Mertens, 
Rue de Buzenvol, 
St. Cloud (Siwea@))., 

France. 

Deny oir; 


We have filed with the Collector of Internal Revenue 
at Los Angeles the claims for refund of 1938 Federal 
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income tax which you and Mrs. Mertens executed and 
forwarded to us in June 1939, 
Yours very truly, 
JRW 
Copies to 
New York 
San Francisco\/ 


[Endorsed]: Case No. 3002 Y. Civ. Mertens vs. 
Rogan, Defts. Exhibit I. Date 4/3/44. No. I in Evi- 
@enec Clerk, U.S. District Court, Sou. Dist. of Calif. 
Louis J. Somers, Deputy Clerk. [196] 


* * x * 2 * * * * 


Mr. Mitchell: Yes, your Honor. We offer into evi- 
dence as defendant’s next exhibit a certified copy of a 
letter from Price-Waterhouse to the collector of internal 
revenue, Los Angeles, dated September 7, 1938, re 
Fernand Mertens and Victorine Caterine Renourd Mer- 
tens, and to which is attached data for determining income 
tax liability [263] of Mr. and Mrs. Mertens to date of 
departure of Mr. Mertens. September 14, 1938, being 
quite similar, as I was about to say, to the letter and data 
schedule attached to the refund claim of Fernand Mertens 
which was filed on that date. 

Mr. Zeitzius: My only objection, your Honor, is that 
it is the same. It is already in evidence. It is the same 
letter and the same schedule that is already attached to 
Plaintiffs’ Exhibit 5. It is identical to the letter. 

Mr. Mitchell: That is offered chiefly, your Honor, 
because it is a much larger and clearer copy and can be 
more easily read without a magnifying glass. 

* * k * & * x x * 
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The Court: Why don’t you attach it, it being identi- 
cal, and make it a part of the exhibit 5? 


* * * ok * x x D x 
Mr. Zeitzius: This is 5. [264] 
* * * * o x * S * 


Mr. Zeitzius: They are both identical, your Honor. 
Page 3, your Honor, if you will look at page 3 of 5, 
schedule 5, you will find it starts the letter of Septem- 
ber 7th, page 3. That is the same letter as in larger 
form here. The government photostated both of them. 

The Court: Where is the misspelling? 

Mr. Zeitzius: If you turn to the next page, it says 
“date” here instead of ‘‘data” I believe, if I am correct. 
Yes; it is ‘“d-a-t-e” instead of ‘“d-a-t-a.” 

The Witness: My copy was correct. 

The Court: This may be attached as part of Exhibit 5. 

©. By Mr. Mitchell: Mr. White, I hand you Plain- 
tiff's Exhibit 5 and call your attention to a page that here 
seems to be in the lower right-hand corner called “A-2” 
or “A-21,” I don’t know which. . 

(Counsel conferring privately. ) 

I call your attention to the item and the data for deter- 
mining tax schedule, the item of gross income, reading: 
“1938 Federal income tax claimed by Collector of Internal 
Revenue to be ‘constructively received’ from Loew’s In- 
corporated 40,017.41.” I think you testified Friday re- 
garding the method you used for determining that figure? 
[265] Pes ig 

Q. Within one penny, I believe you said? 

A. This is determined exactly. 
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(me (iat is an exact determination? 

A. By an algebraic formula; yes. 

Q. So that that amount, upon the collector’s theory, 
is accurately determined—was accurately determined and 
that is the correct figure under the collector’s theory and 
demand made at that time? 

A. That is correct; yes. 


Q. And the total tax computed on the last page, 
$37,000—no. Well, the normal tax and the surtax for 
each of the parties was also accurately determined by 
your Eee iicueis Tiaht, 


©. And reported here also on the theory of the col- 
lector and the demand that the collector made at that time? 


A. Yes. The $20,669.80 for each spouse was the 
computation of the tax, and I believe that that was checked 
and is shown as the same amount and the computation on 
the forms that were filed. And, as to those computations, 
they were, of course, made in the collector’s office, so we 
have the total check there; and the other figure, the only 
way we had of checking that was the self-proving of it. 
The pencilled figures on the bottom of that in my hand- 
writing reconcile the amount of $41,339.60 with the 
amount of $40,017.41. 

Q. Oh, yes. That total tax, then, is based upon the 
[266] total amount of the taxes that were paid for Mr. 
and Mrs. Mertens by Loew’s Incorporated pursuant to 
the basis demanded by the collector, is that correct? 

pee YES. 


The Court: They said so. They did not concede it. 
They say according to the claim of the collector. 
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The Witness: That is right. In order for Mr. Mer- 
tens to get his sailing permit they had to pay $37,073.27, 
the last figure you see there. 

OQ. By Mr. Mitchell: That was the balance unpaid? 

A. That was the balance due. Now, you add to that 
the amount of $3,245.92. 

Ome. 

A. Which was paid at the time Mrs. Mertens got 
her sailing permit. 

Q. By Loew’s Incorporated? 

A. By Loew’s Incorporated, and that gives you a total 
of $40,300 and some odd dollars. 

©. Which is the figure which appears in the gross 
income? 

A. No, no. Then, included in that was approxi- 
mately $300 of taxes on the French income. The figure 
is on the bottom of the exhibit there. I do not have it 
in front of me. 

The Court: Here it is right here. It is) hamaly 
visible. [267 ] 

The Witness: The figure of 301 and, I believe it is 
78 cents. 

Mr. Mitchell: I see. 

The Witness: That was the tax on the French income. 

QO. By Mr. Mitchell: That was not included? 

A. So that, in any event, that would be chargeable as 
a loan, no matter what happens, who was right in this 
case, and Mertens would have to pay the $301. They 
would owe that out of their own pockets eventually, so 
that was taken off and that comes down in the answer 
of $40,017.41. 

Mr. Mitchell: I see. That clarifies that. I think 
that is all. 
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Cross-Examination 
By Mr. Zeitzius: 

QO. Mr. White, if we eliminate from consideration the 
amount withheld by Warner Bros. of $1,020.41, the 
amount of $301.78 tax with respect to the French income 
shown in this schedule that we were just discussing, at- 
tached to Plaintiffs’ Exhibit 5, what resultant tax would 
you have? Would you have the same tax as you have 
denominated $40,017.41 up above in the income? Would 
they both be the same? 

A. You get the same—no. You would have a tax of 
$40,017.41 plus $1,020.41, or $41,037.82. 

Q. I see. In other words, if we eliminate the French 
income alone, the tax on the French income, we would 
have [268] $40,017.41 up above in the income part of the 
schedule as well as the tax result, is that it? That was 
the idea of — 

A. No. You still would include the $40,017.41 as 
gross income under this theory. 

Q. Yes. And then the tax would be exactly the same 
if we eliminate the French income, is that true? 

A. That is right. 

QO. So that what— 

Mr. Mitchell: You mean the gross income tax? 

Mr. Zeitzius: Yes; the gross. 

A. No. Jf you eliminate the French income from the 
return, then the tax will be $301.78 less than this 
$41,339.60 figure, or the tax will be $41,037.82. 

©. Then if we eliminate the amount withheld by War- 
ner Bros., which was already taken out to be paid, we 
would have the same amount down below as the tax lia- 
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bility, as the amount which the collector requires you to 
include up above as income, isn’t that correct? 

A. No; that would not follow, because, if you elimin- 
ate the $1,020.41 from income, that would only reduce 
the tax by about $600. In other words, this $1,020.41 
was paid by Warner Bros. in 1938 in respect of the income 
that Gravet had earned from Warner Bros. 

©. Iam afraid I probably did not make my point clear. 
My point was this: That the collector was demanding 
an amount of tax which the collector contends was due by 
Loew’s [269] under the contract equal to the amount that 
was required to be included up above in income, namely, 
$40,017.41, isn’t that right? 

A. That is right. 

QO. When Mr. Mitchell asked you before about the 
amount paid by Loew’s, what did you mean when you used 
the words “paid by Loew’s” and you answered his ques- 
tion with respect to the June payment? 

The Court: Why, it is evident all these amounts were 
paid by Loew’s. 

Mr. Zeitzius: All right. I withdraw the question. 


Redirect Examination 
By Mr. Mitchell: 


QO. Mr. White—I almost overlooked it—has brought 
the original computation, a copy of his original notes and 
the original computation which was submitted to the col- 
lector about August 25th. Is that correct, Mr. White? 

A. That is correct; yessin. 

Q. And this 1s copied from your working papers? 

A. This is a copy of the schedule that I took to the 
collector’s office. 
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Q. And which he rejected? 

A. Yes. As a matter of fact, I left with the col- 
lector’s office for a couple of days, and then they returned 
it back to me and told me what changes they wanted. 
[270] 

Mr. Mitchell: All right. We offer that in connec- 
tion with the other computations which were introduced 
by the plaintiffs. 

The Court: All right; it may be received. 

tite Clerk: Wefendant’s J. 


(The document referred to was marked defendant’s 
exhibit J, and received in evidence. ) 


PEEENDANI Ss EXHIBIT 
Copy of Data Presented to. Collector’s Office 
About August 25 1938 
FERNAND MERTENS 


(known professionally as Fernand Gravet) 


VICTORINE CATHERINE RENOURD MERTENS 


Data for Determining Income Tax Liability of Mr. and 
Mrs. Mertens to Date of Departure of Mr. Mertens 
September 14 1938 

Income from profession: 

Loew’s Incorporated— 


Salary $120,000.00 
1938 Federal old age bene- 
fits tax 30.00 


$120,030.00 
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Warner Bros. Pictures, Inc.— 


Salary $ 4,375.00 
1937 Federal income tax 4,592.06 
1938 Federal income tax 1,020.41 
1938 California income tax 88.08 
1938 California unemploy- 
ment insurance tax 98.54 
1938 Federal old age bene- 
fits tax ~ 30.00 
10,204.09 
$130,234.09 
Less—Business expenses: 
Commission paid agent $ 12,437.50 
Wardrobe 50% of $298.90 149.45 
Books and records for research 18.28 


Studio valet (salary $479— 
expenses mostly meals 


$102.40) 581.40 
Gratuities to studio employees 119.28 
Wigs, make-up supplies, etc. 69732 
Publicity BB7/515 
Telephone calls to France on 

business 11700 


Dental and skin treatments, 
including $250 for special 
set of teeth for picture 
“The Great Waltz” Lj02Z5ele 


Dues—Screen Actors Guild 75.00 
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Automobile expenses: 


Chauffeur’s salary 
and meals $ 915.90 


Gas and oil $188.66, 
Parking, etc. $23.30 211.96 


Insurance—total for 
year commencing 
April 1938 $102.71, 
one-half thereof Silos) 


Depreciation of Pack- 
ard sedan at 25% 
per anum— 

Cost April 
1938 $1,800 


Depreciation for six 
months at 25% 225.00 


$1,404.21 


——— eee eee 


Less—One-half thereof al- 


located to personal use 702.10 
16,685.53 
$113,548.56 
Contribution : 
Mount Sinai Hospital $ 10.00 
Taxes: 


Federal telephone 5.30 
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California income 88.08 


California unemployment in- 
surance 


98.54 


ZOU92 


Net income from sources within United States $113,346.64 
Income from other sources: 
Rentals from flats in Paris— 
Rentals for 1938 


34,000 francs 
Expenses for year 3,400 francs 
Net for year 30,600 francs 

Converted at $.0273 (rate 
published in Wall Street 
Journal for August 18 
1938) equals $ 835.38 


For eight and one-half months ending 
September 15 1938 597s 


Net income 


$113;983537 


Mr. Mrs. 


Mertens Mertens Total 
Net income, as 


above 
Credit for personal 
exemption 8/12 of 


$2,500 (833.34) (833.33) 


$56,954.19 $56,954.18 $113,908.37 


(1,666.67) 


SI 
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Credit for depend- 
ents 8/12 of $800 (266.66) (266.67) (538238) 
(Mother age 73 
and mother-in-law 


age 76) 


Amount subject to 
surtax $55,854.19 $55,854.18 $111,708.37 
Earned income credit 1,400.00 1,400.00 2,800.00 


Amount subject to 


normal tax $94,454.19 $54,454.18 $108,908.37 
Sintax $ 9,514.80 $ 9,514.80 $ 19,029.60 
Normal tax Zac a 2 oul, 4,356.34 


$11,692.97 $11,692.97 $ 23,385.94 
Less: 


Amount previously 

paid (3,245.92) (3,245.92) 
Amount withheld 
at source by 

Warner _ Bros. 

Pictures, Inc. (1,020.41 ) (1,020.41 ) 


Balance payable $10,672.56 $ 8,447.05 $ 19,119.61 


a a ee — 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Defts. Exhibit J. Date 4/3/44. No. J in Evidence. 
Oo U  SeeWictiier Court, Sou. Dist. of Calif. ‘Louis 
J. Somers, Deputy Clerk. [198] 


* x * * * * * * * 


298 Ethel Strickland Rogan, etc. vs. 


Mr. Mitchell: The defendant offers into evidence 
alien income tax return of Fernand Gravet and wife for 
the period beginning January 1, 1937, and ending Janu- 
ary 31, 1937, which presumably is a joint return of both 
parties. That is a certified copy, certified by the Com- 
missioner. 

Mr. Zeitzius: I want to say this: That this return 
does not appear to me to be complete. They all require 
information on the backs, and unless counsel is prepared 
to show that there was not a back to this or another part 
or schedules, I would object to this as being incomplete, 
despite the certificate on here. 


I want to say this: That I did see another return 
with [271] a certificate that I am personally satisfied is 
incomplete, and that is on that March return, Mr. 
Mitchell. 

Aside from that, I would like to know the purpose for 
which it is offered. I see no relevancy or materiality. 
It is for another year preceding the taxable year, and 
can have no possible bearing thereon, especially if it is 
designed to establish their status as residents or non- 
residents. I would submit that a prior return could not 
establish tat.) “2 ea|2/2] 

x * * * * * 2 > * 


The Court: So I will overrule the objection and re- 
ceive it in evidence. 

Mr. Zeitzius: May I have Mr. Mitchell’s assurance 
that the original did not have a second page? 

Mr. Mitchell: JT am sorry, I just don’t know. All I 
know is what the Commissioner sent me. 

The Court: Of course, there must be a second page. 

Mr. Mitchell: There usually is. 
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The Court: You know, they have to give you the basis 
Your first page is merely a summary of your second. 

Mr. Zeitzius: That is right. 

Mr. Mitchell: Is the page numbered there? 

Mr. Zeitzius: There might be a question there on the 
second page. 

The Court: There might not be anything on it. I 
don’t know. It is all an incomplete return. [274] 


*K * * * * * *K * 7K 


The Clerk: This will be K. 


(The document referred to was marked defendant’s 
exhibit K, and received in evidence. ) 


Mr. Mitchell: We now offer nonresident alien income 
tax return of Victorine Mertens, only for the period be- 
ginning January 1, 1937, and ending November 30, 1937, 

x * x *k k x * * * 

Mr. Zeitzius: I would say the same objection, and no 
doubt the Court will make the same ruling, 

The Court: I will overrule it. It may have a bearing 
on it. Of course, there is evidence in the record showing 
that they had been here before. 

Mr. Mitchell: That is right, your Honor. 

The Court: On a visitor’s permit, which is good only 
for six months. 

Mr. Mitchell: That is right. [275] 

The Court: It may be renewed for six months more. 

Mr. Mitchell: That is right. 

The Court: And thereafter they went back and came 
back as a quota number, so there would be no inconsistency 
owing to the fact of this return to secure a clearance 
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condition, they call it—“bailing out,’ as I call it. They 
bailed themselves out in 1937 for the purpose of doing it. 
In the past, you know, you could go to Mexico, the gov- 
ernment allowed it to be done, and to Canada. 


I will receive it in evidence. 


(The document referred to was marked Defendant’s 
Exhibit L, and received in evidence. ) 


Mr. Mitchell: In this Exhibit L, which has just been 
introduced attention is called to the fact that up until 
November 30, 1937, or in fact, the date of sailing, De- 
cember 26, 1937, Mrs. Mertens swore that she had no 
income whatsoever. 

dhe Court; Iltimay bemeccived: 

Mr. Mitchell: We now offer a certified copy of a non- 
resident alien income tax return for 1937, filed by 
Fernand Gravet, also known as Fernand Gravey, care of 
Sam Jaffe. 
~ The Court: You forgot one important phrase here. 
It says “No Income. Visiting.” (Defendant’s Ex- 
lions) 

Mr. Mitchell: That is right, your Honor. Even 
though visiting, she would have to pay income on—[276] 

The Court: No, no; that she had no income. She 
had no income because she was a visitor. 

Mr. Mitchell: That is right. 


* * * * * * * * * 


Mr. Mitchell: For the whole year 1937, the certified 
copy of the return of the husband, the plaintiff in this 
case, not a departing alien return but a nonresident alien 
income tax return filed January 4, 1938. 


* *« * * * * « * * 
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mite Court: 1 call your attention to this fact: that 
evidently they arrived separately, because Mrs. Gravet has 
stated that she arrived on September 30, 1937. That is 
in the 1937 income tax return. 

Mr. Mitchell: That is the second return. 

The Court: What? 

Mr. Mitchell: She was here in January and then 
returned. 

The Court: Date of arrival in the United States, Sep- 
tember 30, 1937. 

Mr. Zeitzius: That is right. 

The Court: In the joint return. 

Mr. Mitchell: For January. [277] 

The Court: For January, which is signed by the hus- 
band, not by her, although he makes it for both— 

Mr. Mitchell: That is right. 

The Court: —he gave his date of arrival as October 
27, 1936. 

Mr. Mitchell: And date of departure? 

The Court: Date of departure, January 16, 1937. 

Mr. Mitchell: Yes, January 16, 1937. The sole pur- 
pose of this offer of the returns for 1937 is to establish a 
sworn statement that all of the earnings of Mr. Gravet 
in 1937 were owned exclusively by him and taxable only 
to him by both spouses. 

Mr. Zeitzius: In that respect, I object to the intro- 
duction of the ’37 return, and I call the Court’s atten- 
tion to the fact that it was sworn to before James F. 
McDonald, deputy collector, and, by comparison, you will 
see that it is the same James F. McDonald whose sig- 
nature appears on the returns that are in evidence in this 
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case as the departing alien returns. And I do not feel 
that in determining whether or not the 1938 income is 
community it is competent to show what was done in 
1937 under different conditions. [278] 
* * * * * * * * * 

The Court: * * * All right; objection overruled. 
That may be received. 

ine Clete uh 

The Court: That will be M. 


(The document referred to was marked Defendant’s 
Exhibit M, and received in evidence.) 


Mr. Mitchell: We also offer in evidence the income tax 
return of the plaintiff husband, nonresident alien income 
tax return for 1936, also verified by him, indicating that 
all the income reported was salaries and wages received 
from Warner Bros. Pictures, and one hundred per cent of 
which was reported solely by the husband. 

Mr. Zeitzius: The same objection. 

Mr. Mitchell: Individual separate return. 

The Court: All right. It may be received. 

The Clerk: Defendant’s N. 


(The document referred to was marked Defendant’s 
Exhibit IN; anmdMrecet eds itimevidence. ) 


Mr. Mitchell: Also, a certified copy of the claim for 
refund for $213.29, income tax for 1936, filed not by 
both the spouses but by the husband alone. [279] 

* * * * * * * * * 
Mr. Zeitzius: The same objection as to the returns. 
The Court: Overruled. It may be received. 
ine Clerk 0, 
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(The document referred to was marked Defendant’s 
Exhibit O, and received in evidence.) 


Mr. Mitchell: Also, the Commissioner’s certified copy 
of the Bureau’s certificate of over-assessment allowing 
the claim for refund as has just been introduced as De- 
fendant’s Exhibit O. 


Mr. Zeitzius: The same objection, your Honor, as 
incompetent, irrelevant, and immaterial. 


The Court: Overruled. 
The Clerk: Defendant’s Exhibit P. 


(The document referred to was marked Defendant’s 
Exhibit P, and received in evidence.) [280] 


* 2 * * * * * * * 


LEON LEVI, 


called as a witness on behalf of the defendant, having 
been previously duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Mitchell: 

Q. Mr. Levi, you were with Loeb & Loeb until what 
date was it? 

A. Until last December oe 1943) 

Q. Will you state what arrangement Loeb & Loeb 
had with Mr. Gravet, the plaintiff, for the payment of his 
fees in prosecuting this suit? 

Mr. Zeitzius: May I have the question? Oh, T am 
sorry. 
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(Testimony of Leon Levi) 

©. By Mr. Mitchell: Did Loeb & Loeb have any 
arrangement with Gravet for the payment of its com- 
pensation for prosecuting this suit? 

A. That question was never discussed with anyone, to 
the best of my knowledge. 

Q. Never discussed with the plaintiff? 

ED ING, 

Mie Mitchell 9) 1 hats ail! 

Mr. Zeitzius: I want to say this: I move to strike 
out the question and answer, your Honor, because I think 
there is a presumption that counsel appearing in a case— 

The Court: In view of the negative answer you do 
not need that. There is a presumption that counsel have 
[281] authority. 

Mr. Zeitzius: All right. 

Mr. Mitchell: My question only was directed toward 
the question of the compensation. 

The Court: Yes, There is also an affiidayvigue ames 
they attach to their power of attorney, Mr. Levi’s power 
of attorney, which states that they had no arrangement 
for any contingent fees. 

Mr. Zeitzius: That is right. 

The Court: So any opprobrium applied to them is 
gone. All right, Mr. Mitchell. 


* * 2 * * * x * « 
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GEORGE) \VARREN 


called as a witness on behalf of the defendant, having been 
previously duly sworn, was examined and testified as 
follows: 

* x * * x * * x 

Mr. Mitchell: Mr. Warren 1s called also under Rule 
43(b) as an adverse witness. 

Mr. Zeitzius: At this point I want to let the record 
[282] show that Mr. Warren is not callable under Rule 
43(b) or whatever it is, as a witness. Mr. Warren is not 
an agent. 

aivescourt: ble ts merely an accountant for a firm. 
You can’t call an employee. It has to be an executive 
officer. [283] 

** * * * * x = * * 
iitceComt: Oh, no. it must be the party. He is 
not Loew’s Incorporated, he is not an officer. Are you 
an officer of Loew’s? 

The Witness: No, sir. 

The Court: Do you own any stock in it? 

The Witness: No, sir. 

The Court: Do you get anything except your salarv? 

The Witness: Just my salary. 

The Court: An occasional bonus? 

The Witness: I would like even to get that. too. 

The Court: Not even a bonus? 

The Witness: Nothing but my salary. 

The Court: All right. Go ahead, now. 
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Direct Examination 
By Mr. Mitchell: 

Q. Calling your attention to Defendant's Exhibit A— 
have you that, Mr. Clerk?—a letter dated September 8, 
1938, from Loew’s Incorporated to Mr. Gravet relating 
to the arrangement concerning the monies that were paid 
the day before to the Collector of Internal Revenue, I 
will ask you whether Loew’s Incorporated have the plain- 
tiff’s reply to that letter? A. Yes; we do. 

Q. Will you produce it, please? 

A. (Witness producing paper. ) 

The Court: He even has the envelope. [288] 

QO. By Mr. Mitchell: Have you the original and 
the envelope in which it was contained? 

A. 1 believe this 1s it. 

Mr. Mitchell: The witness hands me an envelope 
postmarked “United States” somewhere, “Special De- 
livery.” On the envelope, ‘‘Fernand Gravet, Westwood 
Ambassador, Westwood, Los Angeles, California,” the 
return address, special delivery and registered. 

Q. Do you have a photostat of that for the Court to 
look atr 

A. (Witness producing paper. ) 

Mr. Mitchell: I have never seen this before, your 
POnon (Zou) 


x. BY * * * 2 * * * 


Mr. Mitchell: This photostat will be all right. 
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The Court: That looks a good photostat. 

Mr. Mitchell: We offer that as defendant’s next ex- 
hibit. 

The Court: Better than the Government’s, I will say 
that much. 

Mr. Mitchell: Yes; it is. It is larger. 

The Court: It is larger, and evidently they are more 
used to taking them. 

The Clerk: Defendant’s Q. 

The Court: You mark it, Mr. Somers, then I will 
look at it. 

Mr. Mitchell: So it may be identified for the record, 
this is the letter dated September 13, 1938, an original 
letter to Mr. E. J. Mannix, Vice President, Loew’s In- 
corporated, Culver City, California, filed “Received,” or 
stamped [290] “Received September 14, 1938,” and 
signed ““Fernand Gravet.” 

Mr. Zeitzius: He has the name ‘“‘Levi’ up at the top 
above the stamp. 

Mr. Mitchell: And the word “Levi” in longhand is in 
the upper right-hand corner. And there is another stamp. 

hereon IL Ho Sep. 14, 1938,” something that 
looks like “J. H. I.”’—it is very incomplete—“Sep, 15. 
158.” 

Mr. Mitchell: Yes, your Honor. 


(The document referred to was marked as Defendant’s 


Exhibit Q. and was received in evidence. ) 
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September 13, 1938 


Mr. E. J. Mannix, Vice President 
Loew’s Incorporated 
Culver City, California 


Dear Mr. Mannix: 

I am in receipt of your letter of September 8, 1938, per- 
taining to the subject of taxes. The salient features of 
the income tax conditions of my contract as they have 
developed to date appear to me, somewhat not in accord 
with your letter, to be as follows: 


The tax payment of $40,319.19 made by you represents 
additional compensation paid to me for my services in 
connection with the motion picture production, “The 
Great Waltz’. This money is not a loan and I will not 
be required to repay any refunds therefrom unless such 
refunds are actually received by me, nor will I be required 
to pay any additional taxes that may arise in connection 
with the related taxable income, but you will pay such 
additional taxes when determined to be payable. 

You will appreciate the fact that I have not been con- 
cerned with the method in which you have handled the 
adjustments as to the allocation of tax burden between 
your firm and Warner Bros., and, since you have had 
the entire control of the situation, you will accept the 
adjustment already determined without the right to come 
to me at a future date and re-compute Warner Bros.’ 


portion of the liability and ask me to stand the onus of 


—_— -—_ ae 
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negotiating with them at a time when my position will 
be such that ] can not obtain a proper settlement. More- 
over, | might mention that I have consistently justified 
this position because we have always regarded my opera- 
tions as being under the original contract with Mervyn 
LeRoy, and any adjustments between the various studios 


would have to be worked out not by me but by the studios 


It has always been our understanding that you would 
arrange the payment of compensation and taxes so that 
in the year 1938 there would be a taxable receipt of all 
monies that relate to my work in “The Great Waltz” 
and that, by the element of constructive receipt or by 
the filing of tax returns prior to the end of the calendar 
year 1938 and the payment of taxes thereon within the 
calendar year, we would establish the condition that all 
taxes paid on the basic income would be taxable in the 
year 1938 in such manner that there would be no carry- 
over into the year 1939, [215] 


Mr. Mannix Page 2 


In connection with the contents of your letter of 
September 8, 1938, I trust that there is no purpose in- 
tended on your part to attempt to have the $40,000.00 
treated as a tax payable in the year 1939 and therefore 
not taxable as a constructive receipt in the year 1938, 
unless you reiterate in writing your intentions to defray 
the tax burden on that $40,000.00 in such manner that 


my tax burden otherwise would not be increased in the 
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year 1939 and thereafter. I understand that the Bureau 
of Internal Revenue has construed the payment of the 
$40,000.00 tax to be taxable in the year 1938, and for 
all practicable purposes I feel that this should remain 
undisturbed unless I am indemnified properly against the 
invocation of any ideas that you have to the contrary. 


I have been informed that in the year 1939 I will be 
required to file an income tax return with the State of 
California for the calendar year 1938 on which, for pur- 
poses of discussion, a tax will be payable roughly in the 
amount of $10,000.00, based upon the amount of income 
reported to the Federal Government to date of my appli- 
cation for sailing permit. You are required by my con- 
tract to pay these taxes and defray them under the same 
arrangements for allocation of burden made with War- 
ner Bros. as you recently did in the case of the Federal 
taxes. I also understand that the payment of these state 
taxes in 1939 will be construed as a taxable receipt in 
the year 1939 for Federal tax purposes, but, inasmuch 
as this taxable receipt will be offset by a deduction for 
the state income taxes paid, there will be no problem of a 
carry-over of taxable income in the year 1939 for Fed- 
eral income tax purposes. However, since the payments 
of state income taxes are not deductible for state income 
tax purposes, there will be no offset to the additional tax- 
able income in the State tax liability for the year 1939 on 
account of the payment of these state taxes. Therefore, 
you will be required to sustain the related state income 
taxes payable. 

It is my desire to cooperate with you and minimize 


your tax cost, as I have consistently indicated. At the 
same time, I trust that you will bear in mind that I 
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have been led to believe that anything that I agree to 
in these matters will not in any way create a tax burden 
upon me on other income beyond that which I would 
otherwise have to sustain. [I believe it therefore ad- 
visable to state that anything to the contrary that may 
develop by technicality or by misstatement of understand- 
ing would be construed and corrected in the light of this 
fundamental concept as originally established in my agree- 
ment with Mervyn LeRoy. 


Very truly yours, 


Fernand Gravet 
(Fernand Gravet) 


[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Defts. Exhibit Q. Date 4/3/44. No. Q in Evidence. 


Clerk, U. S. District Court, Sou. Dist. of Calif. Louis 
J. Somers, Deputy Clerk. [216] 


QO. By Mr. Mitchell: Mr. Warren, have you your 
subpoena with you? Eee melee anc: 


** 2 * * * * 2K * * 


Item 3. Have you any other original letters or other 
written instruments addressed to Loew’s Incorporated or 
its agents or representatives by Fernand Mertens, or by 
his agents and representatives other than those that have 
already been offered or introduced into evidence ? 

A. I don’t thing so, but I am trusting pretty much to 
memory as to what has been offered into evidence. 

Q. Original letters from Mr. Gravet, or you might go 
[291| through your file there. 

A. I will go through it and see what I can find. 
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The Court: I will return the original to you. I have 
feadait: 

The Witness: I believe that this has been offered. I 
am not sure (indicating file). 

Mr. Mitchell: Is this in evidence, Mr. Zeitzius? 

Mr. Zeitzius: No. I did not offer it because there 
was a ruling on the letter of the 30th of August. But 
maybe, if you want it in, I may not have any objection 
to it. 

Mr. Mitchell: 1 have to look at it. Haven’t we intro- 
duced the office copy of this? 

Mr. Zeitzius: I think not. I marked on my copy 
“Not offered,” because I took it up and considered it after 
the letter of August 30 was not received. 

The Court: Are you finding anything? 

Mr. Mitchell: There was one letter that we saw the 
office copy of. 

The Witness: Consent to the assignment of the LeRoy 
contract (indicating). 

Mr. Mitchell: I think we should complete this. Mr. 
Warren hands me an original letter addressed to Loew’s 
Incorporated, dated Culver City, California, July 29th, 
1938, signed by Mervyn LeRoy, purporting to be an as- 
signment of LeRoy’s contract to Loew’s, then endorsed 
“Accepted: LOEW’S INCORPORATED by Benjanman 
Thau, Assistant Secretary,’ [292] and endorsed at the 
bottom is a consent to the assignment signed by ‘Fernand 
Gravet.” subject to certain limitations there stated, and 
dated July 27th, 1938—it may be the 29th—consented 
to by Gravet probably July 29, 1938. We offer a photo- 
static copy of that letter in lieu of the original as De- 
fendant’s next exhibit. 
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The Clerk: Which will be R. 


(The document referred to was marked Defendant’s 
Exhibit R, for identification. ) 


[DEFENDANT’S EXHIBIT R] 
7-29-38 C-W 
Culver City, California 
July 29th, 1938 

Loew’s Incorporated, 

Culver City, 

California. 

Gentlemen: 

This will confirm the following: 

I hereby sell, assign, transfer and set over unto you 
all of my right, title and interest in and to the contract 
of employment between myself and Fernand Gravet dated 
May 6, 1936, as the same may have heretofore been 
amended and/or extended. 

You hereby accept the above assignment; with the 
understanding, however, that you are assuming hereunder 
only such liability under said contract of May 6, 1936, 
as has arisen since April 15, 1938 and in connection with 
the photoplay now entitled “The Great Waltz”. 

If the foregoing meets with your approval please so 
indicate by your acceptance hereof in the space herein- 
below provided. 

Yours very truly, 
Mervyn LeRoy 
(Mervyn LeRoy) 
Pvecepted: 
LOEW’S INCORPORATED 
By Benjamin Thau 
Assistant Secretary 
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(Defendant’s Exhibit R) 

I hereby consent to the above assignment and to the 
assumption of liability thereunder by Loew’s Incorpo- 
rated, limited as above specified, and in consideration of 
the acceptance of said assignment by Loew’s Incorporated 
I hereby release and discharge Mervyn LeRoy of and 
from all liability whatsoever which he ever had or now 
has or hereafter may have to me arising out of or under 
or in any way connected with my contract of employ- 
ment with him dated May 6, 1936, as the same may have 
heretofore been amended and/or extended, or arising out 
of any matter or thing relating thereto or arising out 
of any other matter or thing whatsoever; provided, how- 
ever, that nothing herein contained shall be construed to 
release Mervyn LeRoy from his obligations with respect 
to the payment of taxes under the provisions of para- 
graphs 8 and 18 of said contract of May 6, 1936, as 
heretofore amended and/or extended. 

Dated: July 20th 1938, 

Fernand Gravet 
(Fernand Gravet) 

[Endorsed]: Case No. 3002. Mertens vs. Rogan. 
Defts. Exhibit R. Date 4/3/44. No. R in Evidence. 
Clerk, U. S. District Court, Sou. Dist. of Calit gem 
J. Somers, Deputy Cleat [217 | 


The Court: That is the assignment of “E,” is that 
correct? 


Mr. Mitchell: The assignment of the I-cRoy contract, 
jul tolete ale eile 
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(Testimony of George A. Warren) 

The Court: “E” is the Mervyn LeRoy contract. 

Mr. Mitchell: That is right. 

The Court: All right. 

Q. By Mr. Mitchell: Do you find any others signed 
by Gravet? 

A. Nothing signed by Gravet. 

Q. Anything signed by Price-Waterhouse as agent? 

A. Here is a Price-Waterhouse letter. 

Mr. Mitchell: I am handed by the witness an original 
letter from Price-Waterhouse & Co., dated Los Angeles, 
July 27, 1938, addressed to Loew’s Incorporated, attention 
Mr. Floyd Hendrickson, and the subject “FERNAND 
GRAVET,” relating to taxes, 1938—39 taxes of Gravet, 
with a computation [293] attached thereto which accom- 
panied the letter. I will offer into evidence the photo- 


static copy in lieu of the original. | 294] 


* * x * x * * * * 


The Clerk: S. 


(The document referred to was marked Defendant’s 


Exhibit S, and was received in evidence. ) 
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[DEFENDANT'S EXHIBITS! 


PRICE, WATERHOUSE & CO. 
530 West Sixth Street 
LOS ANGELES 
July 27 1938 
Loew’s Incorporated, 
10202 Washington Boulevard, 
Culver City, California. 


Attention: Mr. Floyd Hendrickson 
Dear Sirs: 
FERNAND GRAVET 


As requested by Mr. Leon Levy, we enclose a state- 
ment showing the estimated 1938 income and taxes there- 
on of Mr. Gravet on the bases indicated by the state- 
ment. As arranged with Mr. Levy, in making these 
computations it has been assumed that both Federal and 
California income taxes would be paid during 1938. If 
payment of the California income tax is delayed until 
1939 there may be a saving of from $500 to $2,000 of 
such tax. Also, if all or part of the Federal income tax 
can be paid or construed as having been paid in 1939, 
there should be a substantial saving in both Federal and 
California income taxes. 

We shall be pleased to discuss this matter with you at 


your convenience. 
Yours very truly, 
Price, Waterhouse & Co. 
Enclosure— 
Statement 
Copy to— 
Messrs. Loeb & Loeb [218] 
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(Defendant’s Exhibit S) 
LOEW’S INCORPORATED 


Estimated 1938 income and taxes thereon of Fernand Gravet under contract acquired by Loew's Incorporated at the 
salary payments indicated assuming (1) the income is community property income, (2) the Gravets are resident 
aliens and (3) the taxes are paid or constructively paid in 1938 and ignoring {1) credits for personal exemption, 
(2) earned income credits and (3) income and deductions from other sources. 


Salary payments by Loew's Incorporated 
I4weeks 15 weeks 16 weeks 17 weeks 20 weeks 14 weeks at 


at at at at at $6,000 
$6,000 $0,000 $6,000 $6,000 $6,000 plus $60,000 
Income from salary: - 
Warner Bros. Pictures, Inc. F (0,204.09 § 10,204.09 $ 10,204.09 $ 10,20409 $ 10,204.09 $ 10,204.09 
Loew's Incorporated 84,000.00 90,000.00 96,000.00 102,000.00 — 120,000.00 144,000,00 


$ 94,204.09 $100,204.09 $106,204.09 $112,204.09 $130,204.09 $154,204.09 


Deductions: 
‘Agente coniiiesions $ 8,837.50 $ 9,437.50 §$ 10,037.50 $ 10,637.50 $ 12,437.50 $ 14,837.50 
California income and unemployment insurance 
taxes (1937) estimated to be included in in- 
come from Waroer Bros. Pictures, Inc. 1,200.00 1,200.00 1,200.00 1,200.00 1,200.00 1,200,00 
$ 10,037.50 $ 10,637.50 $ 11,237.50 $ 11,837.50 $ 13,637.50 $ 16,037.50 
Net income for 1938 before inclusion of Taxes 
hased thereon $ 84,166.59 $ 89,566.59 $ 94,966.59 $100,366.59 $116,566.59 $138,166.59 


Estimated taxes thereon {included as income and 
deductions where applicable in computations) . 


Federal income $ 21,352.78 $ 24,384.22 $ 27,856.68 $ 31,830.60 $ 4743250 §$ 78,159.18 
California income 6,156 20 7,001 20 7984.80 9,043.02 13,167.16 20,724.32 
California unemployment insurance 1,128 64 1,222.34 1,321.7 1,427.28 1,790.16 2,395.06 
Federal old age benefits 60.00 60.00 60.00 60.00 60.00 60.00 
$ 28,697.62 $ 32,667.76 $ 37,203.18 $ 42,360.90 $ 62,449.82 $101,338.56 
Less taxes withheld by Warner Bros. Pictures, ——_— = 
Inc. (1938): 
Federal income $ 1,020.41 § 102041 § 1,020.41 $ 1,020.41 $ 1,020.41 $ 1,020.41 
California income 88.08 88.08 $8.08 88.08 88.08 88.08 
Federal old age benefits 30.00 30.00 30.00 30.00 30.00 30.00 
California unemployment insurance 102.4 102.04 102.04 102.04 102.04 102.04 
$ 1,240.53 $ 1,240.53 § 1,240.53 $ 1,240.53 $ 1,240.53 $§ 1,240.03 
Taxes to be borne by Loew’s Incorporated $ 27,457 09 $ 35,962.65 $ 41,120.37 $ 61,209.29 $100,098.03 


$131,962.65 $143,120. 


1,457.09 $121,427 23 


Total cost to Loew’s Incorporated 


$181,209.29 $244,098.03 


[Endorsed]: Case No. 3002. Mertens vs Rogan Deft. Evxhihit S Date 4/3.44 No. S in Evidence Clerk, U .S. 
District Court, Sou. Dist. of Calif. Louis J. Somers, Deputy Clerk. 
[219] 
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Mr. Mitchell: We offer another letter from Price- 
Waterhouse that has been handed to me by the witness, 
addressed to Loew's Incorporated and dated Angust 12, 
1938, relating to the Fernand Gravet taxes, as defend- 
ant’s next exhibit in order. 

x * * * * * a * ¥ 

The Court: The objection is overruled, {It may be 


received. 
The Clerk: Defendant’s Exhibit T. [295] 


(The document referred to was marked Defendant’s 
Exhibit T, and was received in evidence.) 


[DEFENDANT’S EXHIBIT T] 


PRICE, WATERHOUSE & CO. 
530 West Sixth Street 
LOS ANGELES 
August 12 1938 
Mr. Warren: 
This corroborates recent memo to you on the 
subject of Fernand Gravet taxes. 
JRW 
Loew’s Incorporated, 
10202 Washington Boulevard, 
Culver City, California. 


Attention: Mr. John Melbourne 
Dear Sirs: 
FERNAND GRAVET 
We have reviewed the copies of the revised agreements 
with Mr. Fernand Gravet loaned to us by Mr. Leon Levi 
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ndant’s Exhibit T) 
ssrs, Loeb and Loeb. The revised agreements pro- 
at Mr. Gravet is to receive a “basic compensation” 
20,000 for his services in “The Great Waltz”. 
fore in closing the cost accounts for the picture it 
reasonable to provide a reserve of approximately 
for taxes as estimated in the next to the last 
n of the schedule attached to our letter of July 27 
A copy of this schedule is enclosed so that it may 
tached to the journal voucher, 


Yours very truly, 


Price, Waterhouse & Co, 


essrs. Loeh and Loeb [220] 
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(Defendant’s Exhibit T) 


LOEW’S INCORPORATED 


Estimated 1938 income and taxes thereon of Fernand Gravet under contract acquired by Loew's Incorporated 
salary payments indicated assuming (1) the income is community property income, (2) the Gravets are 
aliens and (3) the taxes are paid or constructively paid in 1938 and ignoring (1) credits for personal ex 
(2) earned income credits and (3) income and deductions from other sources, 


Salary payments by Loew’s Incorporated 
14 weeks 15 weeks 16 weeks 17 weeks 20 weeks 


at at at at at 
$6,000 $6,000 $6,000 $6,000 $6,000 
Income from salary: 
Warner Bros. Pictures, Inc. $ 10,204.09 $ 10,204.09 $ 10,204.09 $§ 10,204.09 § 10,204.09 
Loew's Incorporated 84,000.00 90,000.00 96,000.00 102,000.00 120,000.00 


$ 94,204.09 $100,204.09 $106,204.09 $112,204.09 $130,204.09 


Deductions: a 
Agent's commissioos $ 8,837.50 $ 9,437.50 $ 10,037.50 $ 10,637.50 § 12,437.50 
California income and unemployment insurance 
taxes (1937) estimated to be included in in- 
come from Warner Bros. Pictures, Inc, 1,200.00 1,200.00 1,200.00 1,200.00 1,206.00 


$ 10,037.50 $ 10,637.50 $ 11,237.50 $ 11,837.50 § 13,637.50 


Net income for 1938 before inclusion of Taxcs 
based thereon $ 84,166.59 $ 89.566.59 $ 94,96659 $100,366.59 $116,566.59 


Estimated taxes thereon (included as income and 
deductions where applicable in computations): 


Federal income $ 21,352.78 $ 24,384.22 § 27,830.68 $§ 31,830.60 $ 47,432.50 
California income 6,156.20 7,001.20 7,984.80 9,043.02 13,167.16 
California unemployment insurance 1,128.64 1,222.34 1,321.70 1,427.28 1,790.16 
Federal old age benefits 60.00 60.00 60.00 60.00 60.00. 


$ 28,697.62 $ 32,667.76 $ 37,203.18 $ 42,360.90 $ 62,449.82 
Less taxes nner by Warner Bros. Pictures, — 


Inc. 
Federal income $ 1,020.41 § 102041 $ 1,020.41 § 1,020.4) $ 1,020.41 
California income 88.08 88.08 88.08 88.08 88.08 
Federal old age benefits 30,00 30.00 30.00 30.00 30.00 
California unemployment insurance 102.04 102 04 102.04 102,04 102.04 
$ 1,240.53 $ 1,240.53 § 1,240.53 $ 1,240.53 $ 1,280.53 
Taxes to be borne by Loew's Incorporated $ 27,457.09 $ 31,427.23 $ 35,962.65 $ 41,120.37 $ 61,209.2 
= = = = =— a 
Total cost to Loew's Incorporated $111,457.09 $121,427.23 $131,962.65 $143,120.37 $181,209 29 

= — a - 


_ (Endorsed]: Case No. 3002. Mertens vs. Rogan. Defts Exhibit T. Date 4/3/44 No. T in Evidence Cer 
District Court, Sou. Dist. of Calif. L. J. Somers, Deputy Clerk, 
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(Testimony of George A. Warren) 

The Witness: Here are some letters from  Price- 
Waterhouse to Fernand Gravet. 

Mr. Mitchell: Oh, just copies. 

The Witness: Just copies. Here is an original. 

Mr. Mitchell: Now, we have finished item 3 in the 
subpoena. The cancelled checks payable to the order of 
the plaintiff. I don’t like to introduce all of them, but I 
would like the record show the period they cover and the 
number of checks during 1938. 

Mr. Zeitzius: He has a complete set in anticipation 
that you might want to introduce them all. 

The Witness: Here are photostats. 

Q. By Mr. Mitchell: Mr. Warren, before offering 
these checks, can you testify from the checks whether any 
of them represent tax payments made by Loew’s Incor- 
porated on behalf of either plaintiff? 

Mr. Zeitzius: I submit that the checks should be al- 
lowed to speak for themselves. They probably bear en- 
dorsements and I don’t think the witness— 

Mr. Mitchell: I will ask the witness to pick out those 
particular checks, if any [296] 

The Court: Pick out the checks that represent tax 
payments during that year. 

Mr. Mitchell: During 1938. 

A. None of these checks represent tax payments. 

Q. They all represent payments of salary or com- 
missions owed by the plaintiffs to their business agent 
Schulburg ? 

A. I believe that is correct. 
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(Testimony of George A. Warren) 


©. I have never seen them, of course. Let us check 
them. 

A. These are all listed here. I have the Schulburg 
checks listed down here with the voucher number, the 
check number, date of the check. 

Mr. Mitchell: I am willing to accept this summary 
of the witness. 

The Court: All right. 

Mr. Mitchell: If he testifies it is correct. 

©. By the Court: You made it yourself? 

A. I made it myself from the cancelled checks. 

©. By Mr. Mitchell: It reflects all of the checks 
which you now have before you? 

A. All the checks. 

©. The amounts and the payee? 

A. Yes. The payee is not very clearly stated. It 
is Gravet here, Schulburg here (indicating). 

©. The top computation is Gravet and the bottom 
one is Schulburg, the business agent? [297] 

A thats comect 

Mr. Mitchell: We offer this summary, then, as the 
next exhibit. 

The Court: It may be received. 

the ler Ue 


(The document referred to was marked Defendant’s 
Exhibit U, and was received in evidence. ) 


Mr. Zeitzius: Don’t you want to add the checks, too? 

Mr. Mitchell: That would encumber the record. 

Mr. Zeitzius: It is understood none of the checks are 
payable to a collector of internal revenue. 

The Court: No. This is the basic salary paid. 
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(Testimony of George A. Warren) 


Mr. Mitchell: These are basic salaries. 

The Court: The whole $120,000. 

Mr. Zeitzius: That is right. That is my understand- 
ing. They are either payable to Schulburg or Gravet. 

The Court: That is right. 

QO. By Mr. Mitchell: Have you any checks of Loew’s 
Incorporated called for in item 5 of the subpoena, repre- 
senting the approximate sum of $40,017.41 evidencing the 
payment or advancement of that amount to the plaintiffs 
for federal income taxes? 

iinesCourt: ile produced that. He said it was a 
bookeeping entry, it was cash. Don’t you remember they 
cashed his check, and they would only take the cash? 
And then he produced the ledger sheet to show how it 
was done. [298] 

Mr. Mitchell: That is right. 

The Court: Don’t you remember that? 

Mr. Mitchell: That is right. No checks were issued 
by Loew’s to obtain that cash. 

The Court: No. They gave him the $40,000 cash. 

The Witness: To obtain the cash we issued a check 
for $40,000. 

The Court: To obtain the cash? 

The Witness: To obtain the cash. 

Q. By Mr. Mitchell: Have you the cancelled check? 

A. (Producing document.) 

Q. Did you exhibit voucher 13-3 that is written in 
this check yesterday? 

A. Last Friday. 

Q. Or last Friday? Ae) Wes. 

©. Where is the number? 

A. (Witness indicating. ) 
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(Testimony of George A. Warren) 


Mr. Mitchell: Oh, yes. 

The Court: Here is the ledger sheet. 

Mr. Mitchell: Yes; that is the ledger 

The Gourt=] Waie2Z, 

Mr. Mitchell: All right. I don’t think there is any 
necessity of introducing that, unless counsel for plaintiffs 
wants to introduce it. 

Mr. Zeitzius: I have no objection if you will intro- 
duce [299] it, if you care to, to complete your picture. 

The Court: All right; let us take one copy; temas 
is a short one, gentlemen, and it won’t add much to the 
record. It is a tremendous record already. The voucher 
—what is this, a cashier’s check? Yes. 

Mr. Zeitzius: No. That is a cancelled check from 
Loew’s Incorporated. 

The Witness: It is a cancelled check of Loew’s In- 
corporated payable to the Bank of America. 

The Court: On which they got the cash? 

The Witness: On which we got two cashier’s checks 
to the amount of $36,000 and $4,000 in cash. 

The Court: That is right. It shows on the back here 
17,000, 19,000, and then 4,000. 

Mr. Zeitzius: And then the note, your Hammons 
would like to state at this time, also showed by White 
that they had cashed the cashier’s checks. 

The Court: Yes; I remember that. They would no: 
take it, and they went down and brought the cash. They 
would not take any chances. 

The Clerk: This will be Exhibit V. 


(The document referred to was marked Defendant’s 
Exhibit V, and was received in evidence. ) 
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(Testimony of George A. Warren) 


Q. By Mr. Mitchell: Mr. Warren, calling your at- 
tention to Defendant’s Exhibit E— 

May I have Defendant’s Exhibit E? [300] 

Mr. Zeitzius: Now Plaintiffs’ Exhibit 20. 

Mr. Mitchell: That is right; Plaintiffs’ Exhibit 20. 
It is the LeRoy contract, paragraph 20. This is the 
LeRoy contract May 6, 1936. 

Q. By Mr. Mitchell: Mr. Warren, calling your at- 
tention to paragraph 20, on page 9, starting out: 

“Should any dispute or controversy arise between the 
parties hereto with reference to this contract or the em- 
ployment herein provided for, such dispute or controversy 
shall be referred for determination to a committee con- 
sisting of five foundation members of the Actor’s Branch 
of the Academy of Motion Picture Arts and Sciences.”’ 
etc., and providing for an appeal to the Conciliation Com- 
mittee of the same organization, | will ask you now 
whether the question of the proper amount owed by 
Loew’s Incorporated to Mr. Gravet on account of his 
and his wife’s 1938 federal income taxes—was that ques- 
tion of that amount ever submitted for arbitration to any 
five foundation members of the Actor’s Branch of the 
Academy of Motion Picture Arts and Sciences? 

Mr. Zeitzius: I haven’t any objection to letting the 
truth be known, whatever it may be, but I want to call 
attention to the fact that, first of all, I think he should 
ask the witness if the witness knows whether any dispute 
with respect to taxes has ever been submitted to, or ask 
him in the form he wishes, any committee. [301] 

The Court: I do not know how the witness would 
be in a position to state. He is not an executive. He is 
an accountant. 
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(Testimony of George A. Warren) 


Mr. Mitchell: Well, this witness was subpoenaed at 
the request of the vice-president. I told him I did not 
want to inconvenience anyone, and he gave me the name 
of this witness. 

The Court: All right. I will overrule the objection. 

Mr. Zeitzius: My second point is this, your Honor: 
I call your attention to Plaintiffs’ Exhibit 2 in evidence, 
which says in paragraph number 1, after referring to the 
payment of taxes in the United States on the compensa- 
tion involved in “The Great Waltz”: “The provisions of 
this paragraph ’— 

Mr. Mitchell: What paragraph? 

Mr. Zeitzius: Paragraph numbered 1 of Plaintaits 
Exhibit 2. “The provisions of this paragraph 1 shall be 
in lieu and in stead of any and al! provisions with respect 
to the payment of taxes contained in my contract of em- 
ployment with Mervyn LeRoy dated May 6, 1936, as the 
same may have heretofore been amended and/or ex- 
tended.” 

The Court: The effect of it may be theme: 

Mr. Zeitzius: So that this contract he is asking the 
witness about has been modified. 

The Court: I will allow it to be gone into. Ultimately 
a man for whose benefit a contract is made has a right 
to [302] surrender a benefit. Overruled. 

The question is: Was there any dispute between them 
referred to any committee, so far as you know, relating 
to taxes? 

A. Not to my knowledge. 


Fernand Mertens, clc. et al. 327 


(Testimony of George A. Warren) 
QO. By Mr. Mitchell: Was any suit or litigation be- 


tween Loew’s Incorporated and the two plaintiffs ever 
determined by any other court arising out of the em- 
ployment of Mertens by Loew’s Incorporated? 

A. I would not be in a position to definitely answer 
that question. I would say, to the best of my knowledge, 
no. 

Mr. Mitchell: Will counsel stipulate that that is the 
fact? 

Mr. Zeitzius: 1 know of absolutely no dispute arising 
with respect to taxes, other than that you may argue and 
I will refute in connection with some letters that are in 
evidence. There has been no dispute whatsoever that I 
know of with respect to the terms of employment here, 
except between the government and the taxpayer. 

The Court: All right. 

Mr. Mitchell: And none has ever been adjudicated in 
any court or before any board of arbitration. 

Mr. Zeitzius: I would say absolutely “Yes;” I know 
of no—haven’t any knowledge that would even put me on 
notice to that effect. [303] 

* * * x x * xk x * 

Mr. Mitchell: Defendant rests, unless he has for- 
gotten something. I don’t know that I have overlooked 
anything. 

The Court: That is a reservation. 

Mr. Zeitzius: 1 would like to put Mr. Levi on the 
stand. 

The Court: All right, let us close the testimony. 
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recalled as a witness by and on behalf of the Plaintiffs in 
rebuttal, having been previous duly sworn, was examined 
and testified further as follows: 


Direct Examination 
By Mr. Zeitzius: 

Q. You have previously testified in the case, Mr. Levi? 

A. Yes, sir. 

©. And you have been sworn. 

What exhibit number is the letter of September 16, 
1938, to Mr. Mannix, a defendant’s exhibit. 

The Clerk: 9-13-38. It is Defendant’s Exhibit 2. 
[304 | 

Mr. Zeitzius: That is right. 

Q. I hand you Defendant’s Exhibit 2, the original of 
Defendant’s Exhibit 2, with a letter attached and en- 
velope, and ask you if you ever saw that before? 

A. Well, I am not sure that I ever saw this original. 
I think I did. But Pave seen a copy of at 

Q. Do you recall when you saw the copy, approxi- 
mately ? 

A. Yes. I first saw the copy on September 14th, 
LOSS. tne day attemtiemener is cdatcce 

QO. Will you state whether you did anything upon 
receiving the copy of this exhibit 2? 

AGE GS, 

Q. Please state who you saw and what you did? 

A. Well, it is my recollection that on September 14th 
Loew’s Incorporated sent me by special messenger a copy 
of this letter as soon as they received it. And I think 
that the: first thing that I did after that was to contact 
Mr. Singer by telephone and I had quite an argument 
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(Testimony of Leon Levi) © 


and discussion with him over the telephone. My reason 
for calling him was that on reading this letter it was 
quite apparent to me that it had been written by Mr. 
Singer— 

Mr. Mitchell: I move that that answer, a portion of 
the answer, be stricken as a conclusion. 

The Court: That may go out. 

A. So I called—- 

Q. By Mr. Zeitzius: Did Mr. Singer admit writing 
the [305] letter? 

A. Mr. Singer did admit—Mr. Singer told me that 
he wrote the letter. And I told him that I was quite 
upset by it; that it was completely out of accordance with 
the facts; that it did not at all represent the agreement 
that I had made on behalf of Loew’s Incorporated with 
Mr. Gravet. 

Mr. Mitchell: Just a moment before you go on with 
that conversation. J would like to know where it took 
place and who Mr. Singer was. 

‘A. The conversation took place, I have already said. 
over the telephone. I was in my office and Mr. Singer 
was in his office. Mr. Singer was an accountant who 
was employed by Mrs. Schulburg who, | think the evi- 
dence shows, was Mr. Gravet’s agent. 

Mr. Mitehell: @ see. 

A. Mr. Singer—I had had quite an argument and 
unpleasant discussion, series of dealings with Mr. Singer 
just prior to that in connection with another case where 
he became involved. It was a different studio. 

The Court: Let us get down to this one, Mr. Levi. 

A. Well, I just point out that because 1 want to say 
that we had a lot of unpleasant discussion about this 
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letter, too, which finally ended up with my telling Mr. 
Singer that I was going to talk to Mr. Gravet about it and 
secure his repudiation of the letter. I think it was the 
next day that I met with Mr. Gravet. It may have been 
— | 306] 

Mr. Mitchell: Now, just a moment, just a moment. 
Mr. Gravet, under his return, was to sail on the Nor- 
mandie on September 14 and you received this letter Sep- 
tember 15, is that correct? 

A. No. I believe I received this letter SSepmemnes 
14th, and it is my recollection that Mr. Gravet was still 
Mereraeat nap eine: 

The Court: All right; go ahead. 

Q. By Mr. Zeitzius: Did you see him after you got 
that letter or a copy of it? 

A. It is my recollection, yes, that I had another meet- 
ing with him after I received this letter. 1 am quite cer- 
tain that is the case. I don’t know exactly on what day 
he left Los Angeles, but I am very certain that I dis- 
cussed this letter with him after it was received at the 
studio. 

©. Where did your discussion occur with him? 

A. I believe at the studio. In fact, that is my recol- 
lection, that I made an appointment to meet him at the 
studio and went out there to talk to him about it, and at 
that time I told him that this letter was completely out of 
accordance with the facts, with the conversations that we 
had previously had and with the letter that I had written 
to him. 

And I explained to him that the money had already 
been advanced by Loew’s Incorporated: that at the time it 
was advanced it was with the understanding that it was 
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to be [307] treated as a loan, and that I could not under- 
stand why he would now permit Mr. Singer to put him in 
a position where he was writing a letter repudiating that 
agreement after the money had been paid with that under- 
standing. And the upshot of the conversation was that 
the letter was completely repudiated by Mr. Gravet to me. 

He told me that he had not understood it; that it had 
been dictated by Mr. Singer; that he did not understand 
the implication of it and wanted us to ignore it. And 
why this letter was still in the file of Loew’s Incorporated 
I can’t tell you, because the letter should have been de- 
stroyed at that time. 

Q. Do you recall anything else that was said by Mr. 
Gravet in repudiation of the letter? 

A. No; just that the arrangement that had been made 
and the understanding that he had had in his conversa- 
tions with Mr. White and myself would continue in force. 

©. Are you familiar with Government’s Exhibit A, a 
letter dated September 8. 1938, to which Mr. Gravet’s 
letter appears to be a reply, the one that you just dis- 
cussed under Exhibit 2? 

A. Yes. I testified as to this letter the other day and 
stated that I had dictated it. 

Q. Did the subject of this letter come up in this con- 
versation? 

A. The subject of that letter and of the conversation 
[308] that Mr. Gravet had had with Mr. White on the 
day of obtaining his sailing clearance and the conversa- 
tion that I had had with him a dav or two before he went 
down to the Collector’s Office. because at all three of those 
times it had been said and understood by both Mr. Gravet 
and us that the money was to be treated as a loan. 
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Mr. Mitchell: I move the word “understood” be 
stricken as a conclusion. 

The Court: Well, that may go out. I think you have 
already testified to the import of those conversations. 

QO. By Mr. Zeitzius: Since your conversation of 
about September 14th with Mr. Gravet did anything occur 
at any time subsequent thereto in which Mr. Gravet took 
a position contrary, again, one way or another? 

A. Nothing occurred in which Mr. Gravet took the 
position contrary. Mr. Singer came into the picture, as I 
recall it, once several months later, when Mr. Gravet sent 
some papers back to this country from France, sent them 
to Singer to be forwarded to Price-Waterhouse, and Mr. 
Singer, as I recall it, forwarded them with a letter in 
which he demanded or suggested certain commitments. 
But that, again, was ignored, because Mr. Singer, as far 
as either Mr. White or myself knew—Mr. Singer had no 
place, no proper place in this whole proceeding. 

Q. So far as you know, he has never been employed 
with respect to 1938 or the contract of employment in- 
volved [309] in this suit? 

A. So far as I know, he has never been employed by 
Gravet. He was employed by Mrs. Schulburg, but not in 
connection with 1938 taxes of Gravet. 

The Court: Any further questions? 

Mr. Zeitzius: No further questions. 

The Court: All right, Mr. Mitchell. 


Cross-Examination 
By Mr. Mitchell: 
Q. You mean, Mr. Levi, that the signature on this 
letter is not Mr. Gravet’s signature? 
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The Court: No. Mr. Gravet admitted that that was 
his signature. Looks like the same signature. 

Mr. Mitchell: It does to me. 

The Court: He said it was dictated by him. He did 
not say it was signed. 

Mr. Mitchell: Will counsel for the plaintiffs stipulate 
that the stamp in the upper right hand corner of this 
letter of September 13, Defendant’s Exhibit 2, the one 
dated September 14, stamped, is “F. L. H.” and that it 
indicates that it was received on September 14, 1938, by—- 
what is the name, Mr. Warren? 

Mr. Warren: F. L. Hendrickson. 

Mr. Mitchell: -—F. L. Hendrickson, vice-president of 
Loew’s Incorporated. 

Mr. Warren: No. He is in charge of the legal de- 
partment. [310] 


2k * x 2 * * * * * 


Los Angeles, California, Tuesday, April 4, 1944. 
2:00 P.M. 
The Court: All right, gentlemen, let us proceed. 
* * x * - * * * * 


Mr. Mitchell: I find one little matter that I overlooked, 
and would request that we re-open for that matter only. 
It is with regard to our notice to produce which was 
served upon counsel sometime before the trial. And we 
will ask plaintiffs’ counsel now whether there are any 
documents in the custody of plaintiffs’ counsel or plain- 
tiffs, described in the notice to produce, which are avail- 
able and which have not either been produced here, of- 
fered into evidence or in evidence? 


334 Ethel Strickland Rogan, etc. vs. 


Mr. Zeitzius: My best recollection is there are not. I 
went carefully through my file after getting your notice 
and I found that all the documents were in the possession 
of either Price-Waterhouse or Loew’s. We had copies. 
And I want to congratulate you on having dug up every- 
thing that possibly could be brought forth. 

Mr. Mitchell: Very well. I wanted the record to be 
complete on that point before defendant rested. Now 


defendant rests. 
[Endorsed]: Filed Nov. 21, 1944. [313] 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 10933 


ETHEL STRICKLAND ROGAN, Executrix of the Last 
Will and Testament of NAT ROGAN, Deceased, 


Appellant, 
Vv. 


FERNAND MERTENS, also known as FERNAND 
GRAVET and VICTORINE RANOURD MER- 
TENS, 

Appellees. 


SAA teEMENT OF POINTS UPON WHICH 
Peper ANT INTENDS tO REEY 


On appeal from the judgment in the above-entitled ac- 
tion, the appellant will urge and rely upon the following 
points, to wit: 

The District Court erred :— 


1. In holding that the amount of appellees’ 1938 in- 
come tax paid by appellee-husband’s employer in June and 
September of such year did not constitute then taxable 
income of appellees. 


2. In holding that the amount of such income tax 
paid by the appellee-husband’s employer constituted a 
loan to the husband. 


3. In holding that the amount of such tax payments 
did not constitute realized income in the taxable period 
when such taxes were due and payable. 


4. In that Findings 12 and 14 and Conclusion 4 are 
not supported by substantial evidence. 
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5. In that Conclusions 3, 4, 5, 6 and 7 arevGomename 
to the law, and are not supported by the Findings or by 
substantial evidence. 


6. In the alternative, (a) in impliedly holding that the 
appellee-husband became contractually and unconditionally 
obligated to pay to his employer any amount certain by 
virtue of such tax payments, (b) in impliedly holding that 
the appellee-husband’s liability, if any, to pay all or any 
part of such monies to his employer was not contingent, 
(c) in impliedly holding that such taxes were not so paid 
by the employer under a “claim of right’’ made by appellee- 
husband and (d) in impliedly holding that the appellees 
did not have the use, enjoyment and benefits of such tax 
payments at the time they were made. 

7. In the alternative in holding that the complaint 
states a claim upon which relief can be legally granted 
the appellee-wife, and in ordering a judgment in favor 
of the appellee-wife. 


8. In that the findings do not support the judgment. 
9. In that the evidence does not support the findings. 


Dated: November 15, 1944. 
CHARLES H. CARR 
United States Attorney 


Eee wT CH Ee 
Assistant United States Attorney 


Bye eeeMitchell 
Attorneys for Appellant 


[Affidavit of Service by Mail. ] 


[Endorsed]: Filed Nov. 24, 1944. Paul P. O’Brien, 
Clerk. 


